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NAMES AND ADDRESSES OF ATTORNEYS 


MESSRS. SCHELL & DELAMER 
215 West Seventh Street 
Los Angeles, California 
Attorneys for Defendants and Appellants, 


PHILLIP BARNETT, Esq., 
111 Sutter Street 
San Francisco, California 
Attorney for Plaintiffs and Appellees. 
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In the Superior Court of the State of California 
in and for the City and County of Sanh 
Francisco. 


No. 300833 


A. L. FARR, Re P. SUNCEAIR. 
Plaintiffs, 


VS. 


MACCO CONSTRUCTION COMPANY, a cor- 
poration, BEN F. WELLS, JOHN DOK, 
RICHARD ROH, BLACK AND WHITE 
COMPANY, 

Defendants. 


COMPLAINT FOR DAMAGES 
(Breach of Contract) 


Now come the plaintiffs above named and for 
eause of action against defendants, and each of 
them, allege the following facts: 


f. 

That defendants John Doe, Richard Roe and 
Black and White Company are sued herein under 
fictitious names as their true names are presently 
unknown to plaintiffs who pray leave of Court to 
insert the same herein upon ascertainment, to- 
gether with proper charging allegations. 


Tah, 
That defendant Macco Construction Company, at 
all times herein mentioned, was and now is a cor- 


ed 
ww 
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poration organized [1*] and existing pursuant to 
the laws of the State of California. 


i. 

That on or about the 3rd day of December, 1940, 
defendants and plaintiffs entered imto an oral 
agreement in the City and County of San Fran- 
cisco, State of Calfornia, wherein and whereby 
plaintiffs agreed to furnish four (4) automobile 
trucks and the personal services of plaintiffs in 
the operation of the same, and defendants agreed 
to hire the exclusive personal services of said plain- 
tiffs and said truck equipment for the entire dura- 
tion of that certain grading and excavating project 
of defendants situated in the said City and County 
of San Francisco; that relying wpon said oral 
agreement and pursuant thereto, plaintiffs did pur- 
chase said number of automobile trucks and de- 
fendants did hire the personal services of plaintiffs 
and the use of said equipment for a period com- 
mencing on the 3rd day of December, 1940. 


EY. 

That on or about the 18th dav of January, 1941, 
the defendants, without cause, discharged the plain- 
tiffs and refused to allow said plaintiffs with said 
equipment to continue performance on said project 
as aforesaid agreed; that plaintiffs have per- 
formed all covenants, promises and conditions on 
their part to be performed under said oral agree- 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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ment; that plaintiffs at all times herein mentioned 
were willing and able to continue performance of 
all the promises, conditions and covenants on their 
part to be performed under said oral agreement. 


VW, 

That under and pursuant to said oral agreement 
the defendants agreed to pay unto plaintiffs as and 
for compensation for said services and the use of 
said equipment, the sum of $2.70 per hour per 
truck and in addition thereto the sum of $1.30 
on account of the payment of the salary of the 
driver of each [2] truck; that the period con- 
tracted for as aforesaid was and is approximately 
four months; that the difference between the cost 
of operation of said trucks and the contract price 
was approximately in the sum of Sixteen hundred 
($1,600) Dollars per month; that by reason of the 
said breach of contract by defendants these plain- 
tiffs have been damaged in the total sum of Six 
Thousand Four Hundred ($6,400.00) Dollars. 


Wel. 

That plaintiffs relying upon said oral agreement, 
and with the knowledge of defendants, did expend 
the sum of Three Hundred ($300.00) Dollars for 
licenses, permits and miscellaneous expenditures all 
in advance, to enable plaintiffs to furnish their 
services and equipment to defendants for the period 
contracted for as aforesaid. 


Wherefore, plaintiffs pray judgment against de- 
fendants and each of them for damages in the total 
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sum of Six Thousand Seven Hundred ($6,700.00) 
Dollars in accordance with the foregoing allega- 
tions, for their costs of suit incurred herein, and 
for such other, further and different relicf as to 
the Court may seem just in the premises. 
PSC Visa Ne 
Attorney for Plaintiff. [3] 


State of California, 
City and County of San Francisco—ss. 


A. L. Farr, being duly sworn, deposes and says: 

That he is one of the plaintiffs in the above en- 
titled action; that he has read the foregoing com- 
plaint for damages and knows the contents thereof ; 
that the same is true of his own knowledge, except 
as to those matters therein stated on information 
or belief; and as to those matters that he believes 
it to be true; that he makes this verification on 
behalf of R. P. Sinclair and himself. 

A. L. FARR 

Subscribed and sworn to before me this 28th day 
of February, 1941. 

[Seal] VIOLET NEUENBURG 
Notary Public, in and for the City and County of 

San Francisco, State of California. 


[Endorsed]: Filed Mar. 3, 1941 (Superior 
Court). [4] 
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[Title of Superior Court and Cause. ] 


PETITION FOR REMOVAL TO 
FEDERAL COURT 


To the Honorable the Superior Court of the State 
of Calfornia in and for the City and County 
of San Francisco: 

The petition of Macco Construction Company, a 
corporation, one of the defendants above named, 
respectively shows as follows: 


I. 

That said petitioning defendant is a corporation 
organized and existing under and by virtue of the 
laws of the State of Nevada, and having its prin- 
cipal place of business in the City of Carson City, 
County of Ormsby, State of Nevada, and that said 
petitioning defendant was at the time of the com- 
mencement of this action, and ever since has been 
and still is, a resident of and citizen of said State 
of Nevada. 


JE 

That said cause is a civil action, to-wit: an ac- 
tion for damages for an alleged breach of con- 
tract of employment and for use [5] of equipment 
in connection with a certain grading and excavat- 
ing project of said petitioning defendant situated 
in the said City and County of San Francisco, 
known and referred to as the Bethlehem Steel Cor- 
poration contract. and that at all times mentioned 
in plaintiffs’ complaint herein said petitioning de- 
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fendant was the sole and only person, firm or cor- 
poration in charge of the work being done under 
and pursuant to said Bethlehem Steel Corporation 
contract, said petitioning defendant being the con- 
tractor, and the only contractor, with respect to 
said Bethlehem Steel Corporation contract. 


ELT. 

That the controversy involved in this action 1s 
solelv between citizens of the United States resid- 
ing in and citizens of different states of the United 
States, to-wit: between plaintiffs A. L. Farr and 
R. P. Sinclair, who, said petitioner is informed 
and believes and therefore alleges, are citizens of 
the State of California, and the petitioning defend- 
ant, which is a citizen of the State of Nevada. 


IV. 

That the matter in dispute in this action exceeds 
in value the sum of Three Thousand Dollars 
($3,000.00), exclusive of costs, as appears from the 
allegations in the first amended complaint filed im 
said action, which allegations are incorporated 
herein by reference with the same force and effect 
as if fully realleged and restated herein for the 
purpose of showing the amount of the matter in 
dispute herein. 


Vs 
That vour petitioning defendant desires to re- 
move said action before the trial thereof into the 
meat Distmet Court of the United States of 
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America, to be held in the Northern District of 
California, Southern Division. 


VI. 

That said petitioning defendant herewith pre- 
sents a good [6] and sufficient bond, as provided 
by the statutes in such cases, that said petitioning 
defendant will enter into such District Court of the 
United States within thirty (80) days from the 
filing of this petition a certified copy of the record 
in this swt, and conditioned for the payment of 
all costs which may be awarded in this action by 
the said court, if the said District Court holds that 
said action was wrongfully or improperly removed 
thereto. 


LL. 

That this petitioning defendant has not to date 
been served with summons or complaint in this ac- 
tion and that, therefore, its time to appear herein 
and plead to said complaint has not expired as of 
the date of the filing of this petition, and that no 
other pleading to said complaint has heretofore 
been filed herein by your petitioner. 


Vill 
That in said complaint it is alleged that on or 
about the 3rd day of December, 1940, defendants 
Gneluding Macco Construction Company, a cor- 
poration, your petitioner herem, Ben F. Wells, 
John Doe, Richard Roe and Black & White Com- 


pany) and plaintiffs entered imto an oral agrec- 
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ment in the City and County of San Francisco, 
State of California, wherem and whereby plain- 
tiffs agreed to furnish four (4) automobile trucks 
and the persona! services of plaintiffs in the opera- 
tion of the same, and cefendants agreed to hire 
the exclusive personal services of said palintiffs 
and said truck equipment for the entire duration 
of that certain grading and exeavating project of 
defendants situated in the said City and County 
of San Francisco; that said petitioning defendant 
is informed and believes and upon such informa- 
tion and belief alleges that, in referring to ‘that 
certain grading and excavating project of defend- 
ants situated in the said City and County of San 
Franecisco’’, said complaint refers to said Bethle- 
hem Steel Corporation contract; that said petition- 
ing defendant is informed and believes and upon 
such [7] information and belief alleges that it is 
not true that the defendants mentioned in said 
complaint, or anv of them other than said Macco 
Construction Company, a corporation, the peti- 
tioner herein, entered into any agreement whereby 
said plaintiffs, or either of them, or any of their 
equipment, were or was employed to do any work 
whatsoever for any of said defendants other than 
said petitioning defendant; and that it 1s not true 
that said defendant Ben F. Wells at any time men- 
tioned in said complaint was personally engaged 
In any construction work or had any interest in the 
work so being carried on by said petitioning de- 
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fendant or in the employment or in any contract, 
if any such there was, between said plaintiffs and 
said petitioning defendant, save and except that 
said defendant Ben F. Wells was at all times men- 
tioned in said complaint an employee of said peti- 
tioning defendant and with respect to said plain- 
tiffs acted solely in the course and scope of said 
employment; that attached hereto, marked Exhibit 
‘‘A’’ and incorporated herein by reference as fully 
as 1f herein set forth at length, is an affidavit of 
said Ben F. Wells. 


1. 

That said petitioner is informed and_ believes 
and on such information and belief alleges that 
each and every defendant named in said complaint 
other than your petitioner is not a necessary or a 
proper party to this action and has no interest in 
the subject matter of this action, and has been 
fraudulently joined as a defendant in this action 
for the purpose of attempting to prevent a removal 
of this action to said United States District Court. 


Wherefore, said petitioning defendant pravs that 
said Superior Court proceed no further herein ex- 
eept to make an order of removal of said cause 
as required by law from said Superior Court to 
said United States District Court, and to accept 
and approve the said statutory bond in connection 
therewith which is herewith present- [8] ed to said 
Superior Court, and to direct a transcript of the 
record herein to be made and certified by the Clerk 
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of said Superior Court as provided by law, and 
your petitioner will ever pray. 
MACCO CONSTRUCTION 
COMPANY, 
Din. OA Vas 
SCHELL & DELAMER, 
By W. O. SCHELL 
Attorneys for Petitioning 
Defendant. [9] 
State of California, 
County of Los Angeles—ss. 


EK. J. Davis, bemg by me first duly sworn, de- 
poses and says: that he is an officer, to-wit: Vice- 
President of Maceo Constructing Company, a cor- 
poration, the petitioning defendant in the above 
entitled matter, and that affiant makes this verifica- 
tion for and on behalf of said corporation; that he 
has read the foregoing Petition for Removal to 
Federal Court and knows the contents thereof; and 
that the same is true of his own knowledge, except 
as to the matters which are therein stated upon in- 
formation or belief, and as to those matters that he 
believes the same to be true. 

id DAVES 

Subseribed and sworn to before me this 12th 
day of May, 1941. 

[Seal] MILDRED HUFFINE 
Notary Public in and for the said County and 

State. 


[Endorsed]: Filed May 15, 1941 (Superior 
Court). [10] 
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[Title of Superior Court and Cause. ] 


EXHIBIT A 
State of California, 
City and County of San Francisco—ss. 


AFFIDAVIT OF BEN F. WELLS IN SUP- 
PORT OF PETITION FOR REMOVAL 


sen F. Weils, being first duly sworn, deposes 
and says: 

That he is one of the defendants in the above 
entitled action, and was served with a copy of the 
summons and complaint therein on or about the 
18th day of March, 1941; that he has caused his 
answer to be served and filed herein. 

That at all times mentioned in the complaint 
herein affiant has been an employee of the defend- 
ant Macco Construction Company, a corporation, 
and was emploved as the superintendent of that 
project in the City and County of San Francisco, 
State of California, known as the Bethlehem Steel 
Corporation contract; that affiant did not at any 
time mentioned in said complaint employ the plain- 
tiffs above named, or either of them. or any of 
their equipment, to do any work whatsoever for 
affiant, and affiant denies that he was at such [11] 
time personally engaged in any construction work 
whatsoever. Furthermore, affiant alleges that he 
did not have any interest whatsoever in the grad- 
ing and exeavating project referred to in said com- 
plaint, which project, affiant is informed and _ be- 
lieves and upon such information and belief al- 
leges, is the same one which is hereinabove referred 
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to as the Bethlehem Steel Corporation contract, and 
affant had no interest in the work being carried 
on in connection with said project or in the em- 
ployment of or in any contract between said plain- 
tiffs and said defendant Maceco Construction Com- 
pany, save and except in so far as affiant was such 
employee of said defendant Macco Construction 
Company, and affiant denies that he is indebted to 
said plaintiffs, or either of them, in the sum of 
$6,700.00, or in any other sum, or at all. 

That at the time your affiant discussed the mat- 
ter of renting trucks from the plaintiffs, your af- 
fiant informed the plaintiffs that he was the 
Superintendent for Macco Construction Company, 
and that Maceo Construction Company was the con- 
tractor on the work. 

BEN F. WELLS 

Subseribed and sworn to before me this 13 day 
of May, 1941. 

[Seal] RUTH NATUSCH 
Notary Public in and for the County of San Fran- 

cisco, State of California. 


[Endorsed]: Filed May 15, 1941 (Superior 
Court). [12] 


[Title of Superior Court and Cause.] 
BOND ON REMOVAL 


Know All Men By These Presents, That Macco 
Construction Company, a corporation, as Prin- 
cipal, and the Fidelity and Deposit Company of 
Maryland, a corporation organized and existing 
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under and by virtue of the laws of the State of 
Maryland, and authorized to transact business un- 
der the laws of the State of California, as Surety, 
are held and firmly bound unto A. L. Farr and 
R. P. Sinclair, Plaintiffs in the above entitled ac- 
tion, their successors or assigns, in the sum of Five 
hundred and no/100 ($500.00) Dollars, lawful 
money of the United States of America, for the 
payment of which well and truly to be made, we 
bind ourselves, our successors and assigns, as the 
case may be, jointly and severally, firmly by these 
presents. 

The Condition of the Above Obligation Is Such, 
that 

Whereas, Macco Construction Company, a cor- 
poration, one of the Defendants in the above en- 
titled action, has apphed, or 1s about to apply, by 
petition to the Superior Court of the State of Cali- 
fornia, in and for the City and County of San 
Francisco, for the removal of a certain cause 
therein pending wherein A. L. Farr and R. P. 
Sinclair are the Plaintiffs, and the Macco Con- 
struction Company, a corporation, Ben F. Wells, 
John Doe, Richard Roe, and Black and White 
Company, are the Defendants, to the District Court 
of the United States for the Northern District of 
California, Southern Division, for further proceed- 
ings on the ground in said petition set forth, and 
that all further proceedings in said action be 
stayed. 

Now, Therefore, if the above named Macco Con- 
struction Company, a [13] corporation, Defendant, 
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shall within thirty (30) days from and after the 
date of the filing of said petition enter in said Dis- 
trict Court of the United States for the Northern 
District of California, Southern Division, a duly 
eertified copy of the record in the above entitled 
action, and shall pay, or cause to be paid, all costs 
that may be awarded therein by the said District 
Court of the United States, if such Court shall hold 
that such suit was wrongfully and improperly re- 
moved thereto, then this obligation to be void, 
otherwise to remain in full force and effect. 


Dated this 12th day of May, 1941. 
MACCO CONSTRUCTION 
COMPANY 
By E. J. DAVIS 
Vice President 
FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 
By W. M. WALKER 
Attorney in Fact 
Attest: 
THERESA FITZGIBBONS 
Agent 
State of California, 
County of Los Angeles—ss. 


On this 12th day of May, A.D., 1941, before me, 
Mildred Huffine, a Notary Pubhe in and for said 
County and State, personally appeared E. J. Davis, 
known to me to be the Vice President of the Maceo 
Construction Company, the Corporation that ex- 
ecuted the within Instrument, known to me to be 
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the persons who executed the within Instrument, on 
behalf of the Corporation herein named, and 
acknowledged to me that such Corporation ex- 
ecuted the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the dav and year 
in this certificate first above written. 

[Seal] MILDRED HUFFINE 
Notary Public in and for said County and State. 


State of California, 


County of Los Angeles—ss. 


On this 12th day of May, 1941, before me, 8S. M. 
Smith, a Notary Public, in and for the said County 
of Los Angeles, State of California, residing there- 
in, duly commissioned and sworn, peronally ap- 
peared W. M. Walker, known to me to be the At- 
torney-in-Fact, and Theresa Kitzgibbons, known to 
me to be the Agent of the Fidelity and Deposit 
Company of Marvland, the Corporation that ex- 
ecuted the within instrument, and acknowledged 
to me that they subscribed the name of the Fidelity 
and Deposit Company of Maryland thereto and 
their own names as Attorney-in-Fact and Agent, 
respectively. 

S. M. SMITH 
Notary Publie in and for the County of Los An- 
geles, State of California. 

My Commission Expires Feb. 18, 1942. 


[Endorsed]: Filed May 15, 1941 (Superior 
Court). [14] 
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NOTIGH "GH FILING PETITION FOR AND 
OF MOTION FOR ORDER OF REMOVAL 


To the Plaintiffs Above Named and to Phillip Bar- 
nett, Esq., their attorney: 

You and Each of You Will Please Take Notice 
that Maeco Construction Company, a corporation, 
one of the defendants in the above entitled action, 
will forthwith after the time of service of this no- 
tice, move the above entitled Court in the Depait- 
ment of the Presiding Judge thereof, located in 
the City and County of San Francisco, State of 
California, for an order of said Court removing 
said action to the District Court of the United 
States for the Northern District of California, 
Southern Division, in accordance with the petition 
and bond therefor, which is herewith served upon 
you and which will herewith be filed in said court 
by said defendant. 


Dated 2t Lo: Angeles, California, this 13 day 
of May, 1941. 
SCHELL & DELAMER 
By W. 0. SCHELL 
Attorneys for said Defendant 


[Endorsed]: Filed May 15, 1941 (Superior 
Court). H15)| 
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ORDER FOR REMOVAL 


The petition and bond for removal of the de- 
fendant, Maceo Construction Company, a corpora- 
tion, being duly presented to this court, and it ap- 
pearing to the court that said petition for removal 
of said action to the District Court of the United 
States of America for the Northern District of 
California, Southern Division, has been duly filed 
and is in due form of law, and that said bond has 
been duly filed with good and sufficient sureties, as 
provided by law, and it appearing to the court that 
this is a proper cause for removal to said District 
Court. said petition and bond are hereby accepted 
and approved, and 

It Is Hereby Ordered and Adjudged that this 
cause be and it is hereby removed to said United 
States District Court for the Northern District of 
California, Southern Division, and that the Clerk 
is hereby directed to make up and certify the rec- 
ord in said cause for transmission to said District 
Court forthwith. 


Dated: May 15th, 1941. 
FRANK T. DEASY 
Judge. 
Receipt of copy admitted this 15th day of May, 
1941. 
PHILLIP BARNETT 
Attorney for Plaintiff. 


(Endorsed]: Filed May 15, 1941 (Superior 
Court). [16] 
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In the United States District Court in and for the 
Northern District of California, Southern Divi- 
sion. 

No. 21896 8 


A lah AiR KR. P. SINCLAIR, 
Plaintiffs, 
Vs. 


MACCO CONSTRUCTION COMPANY, a corpo- 
ration, BEN F. WELLS, JOHN DOE, RICH- 
ARD ROE, BLACK AND WHITE COM- 
PANY , 

Defendants. 


NOTICE OF FILING RECORD 


To the Plaintiffs Above Named and to Phillip Bar- 
nett, Esq., Attorney for Plaintifts: 

You and each of you will please take notice that 
on the 13th day of June, 1941, the certified record 
from the Superior Court of the State of Califor- 
nia, in and for the City and County of San Fran- 
cisco, was transferred and filed in the United States 
District Court, in and for the Northern District of 
Cahfornia, Southern Division. 


Dated: June 13th, 1941. 
SCHELL & DELAMER, 
Attorneys for Defendants. 


[Endorsed]: Filed Jun. 25, 1941. [17] 
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[ Title of District Court and Cause. | 


ANSWER OF DEFENDANT, MACCO CON- 
STRUCTION COMPANY, A CORPORA- 
TION 


Comes now the defendant Macco Construction 
Company, a corporation, and answering plaintiffs’ 
complaint, for itself alone and not for any of its 
co-defendants, admits, alleges and denies as follows: 


1. 

Alleges that it has not sufficient information or 
belief to enable it to answer the allegations of para- 
eraph I of plaintiffs’ complaint, and therefore, for 
the want of such information or belief, denies gen- 
erally and specifically each and every allegation 
therein contained. 


II. 

Denies that this defendant at any time mentioned 
in plaintiffs’ complaint was. or now is, a corporation 
organized or existing pursuant to the laws of the 
State of California. but on the contrary alleges that 
this answering defendant at all said times was, and 
now is, a corporation organized and existing under 
and by virtue of the laws of the State of Nevada, 
and is a resident of said State of Nevada. 


ILL. 

Answering paragraph III of plaintiffs’ com- 
plaint, admits that on or about the 3rd day of De- 
cember, 1940, this defendant and [18] the plain- 
tiffs entered into an oral agreement in the City and 
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County of San Francisco, State of California, 
Wherein and whereby the plaintiffs agreed to fur- 
nish four automobile trucks and the personal serv- 
ices of plaintiffs in the operation of the same, and 
that this defendant agreed to hire the personal 
services of the plaintiffs and said truck equipment, 
but denies that said agreement was for the hiring 
of said trucks or any truck, or said or any personal 
services, for the entire duration of that certain or 
any grading or excavating or other project of this 
answering defendant, or of any of the defendants, 
situated in the said City and County of San Fran- 
cisco, or elsewhere or at all. On the contrary, this 
answering defendant alleges that said agreement 
was that the plaintiffs would furnish and maintain 
said four automobile trucks in good, safe, service- 
able and workable condition, and the personal serv- 
ices of the plaintiffs in the operation thereof, for 
such time as this answering defendant should de- 
sire to avall itself thereof in connection with said 
erading and excavating project of this defendant in 
said City and County of San Francisco, and for 
no other or longer purpose or period of time. 
Denies that relying upon the oral agreement al- 
leged in plaintiffs’ complaint, or pursuant thereto, 
or relying upon any agreement with this defendant, 
except as herein specifically alleged, the plaintiffs, 
o1 either of them, did purchase said number of 
automobile trucks, or any automobile truck, or that 
this answering defendant, or any of the defendants, 
did hive the use of said equipment, or any of it, or 
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the personal or any services of the plaintiffs, or 
either of them, for a period commencing on the 3rd 
day of December, 1940, or for any other period at 
all. 

Alleges that, except as herein expressly admitted 
or denied, it has not sufficient information or belief 
to enable it to answer the allegations of said para- 
eraph [11 and, therefore, for want of such infor- 
mation or belief, denies each and all of the remain- 
ing allegations thereof. [19] 


Ty. 

Admits that on or about the 18th dav of Janu- 
ary. 1941, this answering defendant ceased to desire 
to avail itself of the use of said truck equipment, 
or any of it, or the services of the plaintiffs, or 
either of them, and thereupon terminated said 
agreement hereinbefore set forth. 

Except as herein specifically admitted, denies gen- 
erally and specifically each and every allegation 
of paragraph IV of plaintiffs’ complaint. 


Vv. 

Admits that under and pursuant to the agree- 
ment hereinabove set forth this answering defen- 
dant agreed to pay to plaintiffs as and for compen- 
sation for their services and for the use of said 
truck equipment the sum of Two Dollars and Sev- 
entv Cents ($2.70) per hour per truck, while said 
truck was in a condition to be operated and was 
being operated for the benefit of this defendant, 
and in addition thereto the sum of $1.42851 per 
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hour on account of the payment of salary of the 
driver of each of said trucks for time during which 
said driver was on duty in connection with the busi- 
ness of this defendant, said sums, however, to be 
subject to deductions therefrom on account of 
amounts paid or expenses incurred by this defen- 
dant on uccount of personal ability and property 
damage insurance, workmen’s compensation insur- 
ance, federal Old age social security, gasoline and 
oi] furnished by this defendant, the time of mechan- 
ics and cost of parts necessary for repai’s to said 
trucks incurred by this defendant on behalf of 
plaintiffs, time during which the drivers of said 
trucks were not actually engaged in the business 
of performing services of this defendant due to the 
condition of said trucks, and other items of cost and 
expense reasonably incurred by this defendant on 
behalf of plaintiffs in connection with the operation 
of said truck equipment. 

Alleges that the total number of working days 
upon said [20] project was fifty-five and one-sixth 
(551/65) days, and no more, and that said trucks 
were operated for a total of seventeen (17) of such 
days, and no more, and that the plaintiffs or either 
of them did not render any personal services to this 
defendant under said agreement. Alleges that the 
services of said trucks and of the plaintiffs would 
not have been required on all of said remaining 
working days. 

Except as herein specifically admitted or alleged, 
denies generallv and specifically each and everv alle- 
gation contained in paragraph V of plaintiffs’ com- 
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plaint, or that the peried contracted for between tlie 
plaintiffs and this defendant was or is approxi- 
mately five (5) months, or anv other period except 
as herein alleged, or that the difference between 
the cost of operation of the trucks referred to in 
plaintiffs’ complaint and the contract price agreed 
upon between this defendant and the plaintiffs was 
approximately the sum of Sixteen Hundred Dol- 
lavs ($1,600.00), or anv other sum, per month, or 
that by reason of any breach of contract by this de- 
fendant, or the or any termination of said agreement 
by this defendant, or for any other reason connected 
with said agreement or the work or services to be 
performed or rendered thereunder, or the cessation 
by the plaintiffs or either of them of performing 
said work or rendering said services on said 18th 
dav of January, 1941, or at amy o&fer tithe oPVat 
all, the plaintiffs, or either of them, have been dam- 
aged in the sum of Six Thousand Four Hundred 
Dotlars ($6,400.00), or anv other sum or at all. 


VI. 

Alleges that it has not sufficient information or 
behef to enable it to answer the allegations of para- 
eraph VI of plaintiffs’ complaint, and therefore, 
for the want of such information or belief, denies 
geeneraily and specifically each and every allegation 
therein contained. [21] 

As a Second, Separate and Distinct Defense to 
Plaintiffs’ Complaint, This Answering Defendant 
Alleges: 
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de 
This answering defendant hereby refers to, adopts 
and incorporates herein as fully as if herein set 
forth at length all the admissions, allegations and 
denials hereinbefore in this answer contained. 


aah, 

Alleges that the automobile trucks and each of 
them furnished by the plaintiffs to this defendant 
were not in good or serviceable ov workable con- 
dition, and that the plaintiffs did not maintain said 
trucks in good, safe, serviceable or workable con- 
dition, and that prior to the 18th day of January, 
1941, certain of the drivers of said trueks refused 
to operate the same because of the condition of 
said trucks, and that plaintiffs and each of them 
did not render or offer to render to this defendant 
any personal services under said agreement, and 
that by reason of said matters and of each of them 
the plaintiffs and each of them themselves breached 
the said contract between the plaintiffs and this 
defendanc prior to said 18th day of January, 1941, 
and that said breach of said contract bv the plain- 
tiffs continued to and including the said 18th dav 
of January, 1941]. 


As a Third, Separate and Distinct Defense to 
Plaintiffs’ Complaint, This Answering Defendant 
Alleges: 


Ip 
This answering defendant hereby refers to, adopts 
and incorporates herein as fully as if herein set 


SY 
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forth at length all the admissions, allegations and 
denials contained in its first defense to plaintiffs’ 
complaint. 


II. 

Alleges that the automobile trucks and each of 
them furnished by the plaintiffs to this defendant 
were not in good, safe serv- [22] iceable or work- 
able condition, and that the plaintiffs did not main- 
tain said trucks in good, safe serviceable or work- 
able condition, and that prior to the 18th day of 
January, 1941, certain of the drivers of said trucks 
refused to operate the same because of the condi- 
tion of said trucks, and that the plaintiffs and each 
of them did not render or offer to render to this 
defendant any personal services under said agree- 
ment, and that by reason of said matters and each 
of them the consideration to this defendant for the 
entering into by it of said agreement with the plain- 
tiffs failed in a material part. 


As a Fourth, Separate and Distinct Defense to 
Plaintiffs’ Complaint This Answering Defendant 
Alleges: 


q. 

That the complaint nor any part nor paragraph 
thereof does not state facts sufficient to state a cause 
of action or to state a claim upon which relief can 
be granted against this answering defendant. 


As a Fifth, Separate and Distinct Defense to 
Plaintiffs’ Complaint, This Answering Defendant 
Alleges: 
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iy 

That it is informed and believes, and upon such 
information and belief alleges, that prior to the in- 
stitution of this action the plaintiffs and each of 
them have assigned and transferred to Young & 
Sons Co., Ltd., a corporation, all of their right, title 
and interest in and to any recovery to which the 
plaintiffs or either of them might be entitled against 
this answering defendant by reason of any matters 
set forth in plaintiffs’ complaint, and that said 
Young & Sons Co., Ltd., a corporation, at the time 
of the commencement of this action and at all 
times thereafter was and is the owner of all such 
right, title and interest of the plaintiffs and of 
each of them, and that the plaintiffs or either of 
them have not the legal capacity to maintain this 
action. [23] 


Wherefore, this answering defendant prays for 
judgment against the plaintiffs and each of them 
that said plaintiffs and each of them take nothing 
by reason of their complaint, but that this answer- 
ing defendant recover against the plaintiffs and 
each of them its costs of suit incurred herein, and 
for such other, further and different relief as to 
the Court may seem just in the premises. 

SCHELL & DELAMER, 
By GERALD F. H. DELAMER, 
Attorneys for defendant 
Macco Construction Com- 
pany, a corporation. 
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United States of America, 
Southern District of California, 
Central Division—ss. 


I’ved H. Brown, being by me first duly sworn, 
deposes and says: that he is the Secretary-treasurer 
of Macco Construction Company, a corporation, 
auswering defendant in the above entitled action; 
that he has read the foregoing Answer of defen- 
dant Maecco Construction Company, a Corporation, 
and knows the contents thereof; and that the same 
is true of his own knowledge, except as to the mat- 
ters which are therein stated upon his information 
or belief, and as to those matters that he believes 
it to be Grtie: 

That affiant makes this verification for and on 
behalf of said defendant corporation. 

FRED H. BROWN. 

Subseribed and sworn to before me this 14th day 
of June, 1942. 

[Seal] FLORENCE P. NELSON, 
Notary Public in and for the County of Los An- 

geles, State of California. 

My Commission Expires May 20, 1942. 

(Receipt of Service. ) 


[Endorsed]: Filed June 17, 1941. [24] 
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[Title of District Court and Cause. ] 
NOTICE OF DEMAND FOR TRIAL BY JURY 


To the Defendant, Macco Construction Company, 
and to Schell & Delamer, Its Attorneys: 


Please Take Notice That the plaintiff above- 
named hereby demands a trial by jury of all of the 
issues presented by the pleadings in the above case. 

PHILLIP BARNETT, 
Attorney for Plaintiffs. 


Dated: June 16th, 1941. 
[Endorsed]: Filed June 19, 1941. [25] 


[ Title of District Court and Cause. | 
MOTION TO DISMISS 


Come now the defendants Macco Construction 
Company and Ben F. Wells, and move the Court 
for an order of dismissal of the above entitled ac- 
tion on the following grounds: 

1. That the evidence fails to establish that a 
valid contract or any contract was entered into by 
and between the plaintiffs and said defendants or 
either of them. 

2. That the evidence affirmatively shows that the 
plaintiffs had no capacity to contract or engage in 
the business of transportation of property for hire. 

3. That the evidence fails to show that said de- 
fendants or either of them wrongfully breached any 
contract. 
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4. 'That the evidence fails to establish that plain- 
tiffs [26] sustained anv damages. 
Respectfully submitted, 
SCHELL & DELAMER. 
By W. O. SCHELL, 
Attorneys for Defendants, 
Macco Construction Com- 
pany and Ben F. Wells. 


MEMORANDUM OF AUTHORITIES 


City Carriers Act—Act 5134 Deering’s General 
Laws. 

Entremount vs. Whitsel 138 Cal. 2d, Page 290. 

Georgia Truck System, Ine. vs. Interstate Com- 
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Circuit, 123 Fed. 2d, page 210. 

Industrial Development & Land Company vs. 
Goldsmith 56 Cal. App. 507. Duntley vs. Tutt 48 
A.C.A. 414. 


[Endorsed]: Filed Mar. 6, 1942. [27] 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Fri- 
day, the 6th day of March, in the year of our Lord, 
one thousand nine hundred and forty-two. 

Present: the Honorable James Alger Fee, Dis- 
trict Judge. 


vs. A. b. Farr, et al. 31 
No, 21896-S—Civil 
[Title of Cause. | 


I‘he parties hereto and the jury impaneled herein 
being present as heretofore, the trial hereof was 
thereupon resumed. Robert Sinclair and Frank 
Young were recalled and testified on behalf of the 
plaintiffs. Mr. Barnett introduced in evidence and 
filed plaintiffs’ exhibits Nos. 4 and 5, and plaintiffs 
rested. Mr. Schell made a motion to dismiss, which 
said motion was Ordered denied. J. R. Gerhart, 
HKred Crawford, Louis Meinn, Oscar Carlson, John 
Keenan, Arthur Birch, and O. H. Tucker were 
each sworn and testified on behalf of the defendants. 
Mr. Schell introduced in evidence and filed defen- 
dants’ exhibit ‘*A’’. Mr. Sehell read in evidence 
the deposition of Ben I. Wells, and the defendants 
rested. Robert Sinclair was recalled and testified 
on behalf of the plamtiffs, and both sides rested. 
It Is Ordered that the further trial hereof be con- 
tinued to March 7, 1942, at 10:00 A. M., and the 
jury, after being duly admonished by the Court, 
was excused until that time. [28] 
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[Title of District Court and Cause.] 
REPORTER’S TRANSCRIPT 


Thursday, March 5, 1942. 
Counsel Appearing: 
For the Plaintiffs: 
Philip Barnett, Esq. 


For the Defendants: 
W. O. Schell, Esq. 
For the Intervenor: 
J. W. O’Neill, Esq. 


os 


(A jury was duly impaneled and sworn and 
opening statements made by respective coun- 
sel. ) 


Mr. Barnett: Your Honor, I would like to read 
into evidence the deposition of A. F. McLane, who 
is the district engineer in charge of the Bethlehem 
Steel Company, and the man who had charge of 
this particular work on behalf of the Bethlehem 
Steel Company. ‘This deposition, your Honor, was 
taken on Friday, September 12, 1941, and there 
were present Mr. Schell, representing the defend- 
ant, and myself representing the plain- [31] tiffs. 


DEPOSITION OF A. F. McLANE 


‘‘Direct Examination 
‘Mr. Barnett: Q. Mr. McLane, will you 
state your business, please ? 
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(Deposition of A. F. McLane.) 

“A. Iam known as District Engineer of the 
Bethlehem Steel Company. 

‘“Q@. Where do you reside at the present 
time ? 

‘“A. 2709 Dwight Way, Berkeley. 

‘*@. In the course of your business, Mr. 
McLane, are you sent to different parts of the 
country ? ee eS, 

‘“@. And do you expect to be in San Fran- 
cisco within the next two or three months? 

a Nay 

‘*@. Directing your attention to December 
of last year, were you in the yard of the Beth- 
lehem Shipbuilding Company ? 


“A, aes: 
“*@). That is here in San Francisco ? 
a Tees: 


‘“@. Did you have anything to do with the 
contract, the contemplated contract for the re- 
moval of the approximately 600 thousand eubie 
yards of dirt from the Bethlehem yard, or 
property adjacent thereto? 

Soke Xaes, 

“@. And in what connection were you iden- 
tified with that? 

‘A. In an advisory capacity during the 
taking of bids for the removal of the hill. 

‘‘@. And where was the hill located? 

‘CA, It was located along the westerly side 
of the so-called Risdon property. 
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(Deposition of A. F. McLane.) 

“*@. You said you had something to do with 
the bids. Could you state approximately how 
much dirt was to be removed 2 

"A. Yes, we conditionally agreed that it 
was 615 thousand cubic yards. 

‘“@. Was there any condition in reference 
to the time within which that was to be re- 
moved ?’’ [32] 


Mr. Schell: Just a moment. To which we at 
this time wish to object as incompetent, irrelevant 
and immaterial, and it has no bearing on the issues 
here and not the best evidence. If there was a 
written contract that would be the best evidence. 

The Court: Let me see the answer. 

Mr. Barnett: It is line 20. 

The Court: Well, looking at the deposition, do 
you see any reason why those answers should not 
go in now? 

Mr. Schell: I don’t think the entire deposition 
is material so far as that is concerned, in this par- 
ticular litigation. 

The Court: Well, it is simply, as I understand, 
preliminary to an attempt to develop one feature 
of the case. 

Mr. Schell: Well, I will withdraw the objection, 
your Honor. 

The Court: ‘That issue, I take it, you would 
stipulate, anyhow. 

Mr. Schell: Yes. 
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(Deposition of A. F. McLane. ) | 

Mr. Barnett: (Reading) ‘‘Q. Can you 
give us any information on that subject, Mr. 
McLane? 

‘‘A. I can tell you the stipulated date for 
completion. 

“Q. Would you do that? 

“A. Which was April 8; that was stipu- 
lated in the contract. 

‘“@. When was the work to start? 

‘A. I can’t answer that definitely, although 
I can tell you when it did start. 

‘*Q. Would you do so, please? 

‘fA. (Referring to a diary). 

‘“. You are now referring to a 

“fA. Diary. 

“@. That is your own diary, is it? 

‘A. ‘That is my diary, yes. I have an entry 
of November 30—‘Macco started [33] work’; 
and then on December 9—‘Macco really started 
with one shovel,’ and by that I think I mean 
that some of the boys were on the job on No- 
vember 30, doing preliminary studying, of the 

_ project. 

Oe At that time had a contract been let to 
the Macco people? 

‘““A. They had no written sennag! then. 

‘“Q. Can you state how it came about that 
they were on the ground at that time? 

“A. As I recall it, we had a verbal’ con- 
tract, pending the actual writing of one, and 
asked them to start work. 
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(Deposition of A. F. McLane.) 

“Q@. Subsequently, a written contract was 
entered into, is that right? ma. Vex 

“Q. But at that time, in November, that 
these men were there, it was agreed and under- 
stood by Maceo, we well’’—that is an error, 
your Honor, but I will read it as it appears. 
‘‘—we well as yourself, that they had the con- 
tract? a. Vie. 

‘@. Now, you stated that the work was 
completed on April the 16th? 

‘‘A. Yes. I have an entry in my diary, and 
you are welcome to introduce that letter which 
I gave you, which is correspondence between 
myself and Lieutenant Elliott, stating that the 
last work was done on April 16.” 


The Court: Well, that is stricken. ‘That is cer- 
tainly hearsay. 

Mr. Barnett: There is no objection to that, 
your Honor. Page 5, line 5: 

““. Will you state how many working days 
were given to the Macco people to complete this 
job ?”’ 

Mr. Schell: That is objected to as immaterial. 
The Court: Objection sustained. 

Mr. Barnett: (Reading) ‘‘Mr. Barnett: 
Q. The question [34] now is, how many work- 
ing days were given?”’ 


Mr. Schell: Same objection. 
The Court: Same ruling. 
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Mr. Barnett: May it be stipulated, then, in the 
spirit of time, your Honor, that contract No. 
R-100, which is the contract referred to and con- 
sisting of & lot of small printed matter has in 
paragraph Second of its provisions the following 
provision, and I offer this as an offer of proof 

Mr. Schell: May I approach, your Honor. I 


loaned you our copy of the contract, and I haven’t 
seel it since. 

Mr. Barnett: Well, I haven’t got your contract, 
but I have a typewritten copy of the contract. I 
See it is attached to the deposition, your Honor. 
There is a copy of it, and I am now referring to the 
date at which the work was to start and the date 
upon which it was to be completed. 

The Court: Well, I don’t see any purpose in 
reading the provision if counsel can agree as to 
the date when it was supposed to be completed and 
the date when it was completed and the working 
time. If counsel wishes to stipulate 

Mr. Schell: Well, I am perfectly willing to 
stipulate the actual work started on December 9th, 
and was finished 

Mr. Barnett: Well, that is not the point. His 
Honor suggested that the time of performance as 
shown by the contract, that is what we interested 
in, the date so far as the contract is concerned, be- 
cause there seems to be some difficulty as to the 
interpretation of the time when it started. 

The Court: Ladies and gentlemen, I think we 
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will save time if I let you go at the present time. 
I will give you a recess now until 2 o’clock this 
afternoon. During the time you are absent from 
the Court you will observe the instructions [35] the 
Court has already given you, and will not discuss 
the matter among yourselves or with other per- 
sons, or remain in the presence of other persons 
who may be discussing this case. You may now 
retire, ladies and gentlemen, and return here at 2 
o’clock. 

(The jury then retired, and after further 
discussion between the Court and respective 
counsel a recess was taken until 2 o’clock of the 
same day.) [36] 


Thursday, March 5th, 1942, 2 o’clock P. M. 

Lhe Court: You may proceed. 

Mr. Barnett: Your Honor, we have entered into 
a stipulation to the effect that the remainder of the 
deposition of A. F. McLane will not be read, but it 
may be stipulated that under the contract by which 
this work was to be performed, the work was, ac- 
cording to the contract, to start on November 16th, 
and be completed on or before April 8th; and, as a 
matter of fact, work was completed on April 16th. 

We offer in evidence at this time, your Honor, 
the contract, R-100, as plaintiffs’ first exhibit. 

Mr. Schell: Just a moment. We are taking the 
stipulation. First, we will accept the stipulation, 
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but I don’t quite see the materiality of the contract, 
cluttering up the record. 

The Court: I think that this is sufficient, unless 
there is some purpose to it. I don’t see that there 
is. JI think the stipulation covers it. The objec- 
tion 1s sustained. 

Mr. Barnett: We make the offer for the pur- 
pose of the record, your Honor. 

Mr. O’Neill, please. 


(ee Se 


J. W. O’NEILL, 


Called for the Plaintiffs; Sworn. 

The Clerk: Will you state your name to the 
Court and jury? A. J. W. O'Neill. 

Mr. Barnett: Q. What is your address, Mr. 
O’Neill? 

A. 1101 Central Bank Building, Oakland. 

Q. Mr. O’Neill, what is your business or pro- 


fession, please? A. Jam an attorney. [387] 
Q. How long have you been practicing your pro- 
fession ? ne Zi yeatc: 


Q. Where are your offices located? 

A. Oakland, California. 

Q. Am I correct in stating that you are the 
attorney for Young & Sons? 

A. "Mat is correct. 

Q. What is their business, please? 

A. Well, I presume you would call them con- 
struction contractors. 

Q. Do they deal in automobile trucks? 
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(Testimony of J. W. O’Neill.) 

A. Not as dealers, no. 

Q. Well, what I am getting at, in November of 
1940, am I correct in saying that they had for sale 
these four trucks subsequently purchased by Farr 


& Sinclair? A. That is correct: 
@. At that time, Mr. O'Neill, were you their 
attorney ? A. I was. 


Q. Did you have anything to do with the prep- 
aration of the contract for the sale of these trucks 
to Farr and Sinclair? 

A. Yes, I prepared the contract. 

Q@. Did you on or about that date, or sometime 
close thereto, have a conversation with anyone con- 
nected with the Maceo Construction Company ? 

A. if chide 

@. With whom did you have that conversation ? 

A. Mr. Wells. 

Q. Would you state to the Court and jury, 
please, the circumstances leading up to that con- 
versation ? 

A. If your Honor please, I assume that I am 
to leave out hearsay conversations? 

The Court: I should suggest so, yes, sir. 

A. It may be a little difficult to state the cir- 
cumstances without bringing in some possible hear- 
say. I might state it this way, that the matter first 
came to my attention when Mr. Young, president of 
Young & Sons Company, and Mr. Farr and Mr. 
Sinclair came to my office to discuss the terms of 
a proposed contract. [88] Those terms were pre- 
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pared—the contract was prepared by me. There 
was also prepared a letter to be signed by Farr and 
Sinclair, and addressed to Macco Construction 
Company. That letter was signed by Farr and 
Sinclair, and the letter together with, I believe, two 
copies of the proposed contract of purchase and 
sale of the trucks were delivered to Farr and Sin- 
clair. At the end of the contracts was typed a form 
of guaranty, which supposedly was to be signed by 
Maceo Construction Company, and a day or two 
later there was another meeting with M1. Young 
and Mr. Sinclair and Mr. Farr 

Mr. Barnett: Q. May I interrupt there. Have 
you in your possession a contract on the form of 
guaranty that you just referred to? 

A. Ido not have in my possession the form of 
the original contract that I referred to. 

@. Have you a copy of it? 

A. Ihave no copy of it. 

@. J show you what purports to be a copy of a 
conditional sales contract, which, I believe, you fur- 
nished my office with, and I ask you whether or 
not you recognize that? 

The Court: Just a moment. Stay right where 
you are, counsel. 

Mr. Barnett: Pardon me. 

Q. Do you recognize that as a copy of the con- 
tract you just referred to? 

A. This is not the copy of the contract that was 
first drawn up, Mr. Barnett. 
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Q. What is the instrument that has been handed 
to you? 

A. The instrument that has been handed to me 
is a copy of the second or final contract. 

Q. I see. 

A. I might state, however, that the only differ- 
ence between the two contracts, the original draft 
and the second draft was as to the purchase price 
and as to the amount [39] of the monthly pay- 
ments. 

Q. Well, then,.am.I correct inasayine, Dime 
O'Neill, that we may discount the first contract as 
being in the stage of negotiation as to the ultimate 
price agreed upon, is that correct? 

*&. I don’t just get the meatiine of your ques- 
tion. I will say this, the first contract was not 
entered into. 

q). Yes. A. That was discarded. 

Q. Now, I hand you here a copy of what pur- 
ports to be a type of guaranty, and I ask you if 
you recognize that copy? Ae. o Leclos 

Q. Of those two documents you have in your 


hand now, the first one is the contract that was 


ultimately signed, and the second is the guaranty 
that you mentioned a moment ago? 


A. Yes. Now, this document you refer to as. 


the guaranty is a copy of the guaranty that was 
typed at the end of the first agreement, the one 
that was to be taken over by Farr and Sinclair to 
the Macco Construction Company. 
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Mr. Barnett: Your Honor, we offer as Plain- 
tiffs’ Exhibit No. 1 the contract that counsel has, 
and second, as the next exhibit in order, the guar- 
anty referred to. 

Mr. Schell: We object to that. I don’t see the 
materiality of it. 

Mr. Barnett: It is preliminary, your Honor. 

Mi. Schell: It is not binding on the Macco Con- 
struction Company. ‘There was no showing they 
even saw the contracts. 

Mr. Barnett: I take it there is no objection to 
the contract itself, that is, the purchase of the 
equipment, is that correct, counsel ? 

The Court: Its objection is presently sustained. 
I don’t know whether there is any connection with 
the defendant with [40] these contracts at all. 

Mr. Barnett: It is preliminary. 

The Court: It may be, but I sustained the ob- 
jection. 

Mr. Barnett: Well, I will offer the contract as 
plaintiff’s exhibit for identification next in order. 

The Court: I won’t prevent you from having 
it marked, that is true. 

Mr. Barnett: Yes, your Honor, and the form of 
guaranty I offer as plaintiffs’ next exhibit for 
identification. 

(Conditional sale contract marked ‘‘Plain- 
tiffs’ Exhibit No. 1 for identification;’’ and 
form of guaranty marked ‘‘ Plaintiffs’ Exhibit 
No. 2 for identification. ’’) 
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Mr. Barnett: @Q. Would you continue from 
there, Mr. O’Neill, with particular reference to any 
conversation that you might have had with Mr. 
Wells or any agent of the Macco Construction 
Company ? 

Mr. Schell: Now, just a minute. I object to 
that question, to the form of the question, because 
that would call for the conclusion and opinion of 
the witness as to who might be an agent of the 
Macco Construction Company. 

The Court: Well, tell whom you had the con- 
versation with. That is the first thing. 

A. I will state this. The only person connected 
with the Macco Construction Company with whom 
I have had any conversation was Mr. Ben F. Wells, 
who designated himself the general superintendent. 

Myr. Barnett: Q. Go ahead from that. 

A. ‘Lhat conversation was over the telephone. I 
can’t give you the exact date, but 1t was between 
the Ist and the 4th of December of 1940. The con- 
versation which I had with Mr. Wells was substan- 
tially [41] as follows: I told Mr. Wells that nego- 
tiations were being completed between Farr and 
Sinclair for the purchase by them under a condi- 
tional sale contract from my client, Young & Sons 
Company of four auto trucks, and that Farr and 
Sinclair wished to get those trucks under a con- 
ditional sale contract with no money being paid 
down. I said that ‘‘Farr and Sinclair have ad- 
vised me that you refused to guarantee the pay- 
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ments, or to sign the guaranty which I prepared.’’ 
He said, ‘‘Yes, we would not guarantee anything 
under those contracts.’’ I said, ‘‘Well, the thing 
that Mr. Young wants to find out for sure is 
whether or not you would be willing to accept an 
assignment by Farr and Sinclair of the moneys 
that would become due them from Macco Construc- 
tion Company, up to the sum of $875.00 a month.”’ 
I advised him that the contract, the proposed con- 
tract, would call for payments of $3500.00, payable 
$875.00 per month for four months.’’ ‘‘Well,’’ he 
say, ‘‘we would be willing to accept an assigninent, 
but we will not guarantee anything, and I want it 
distinctly understood that we will only oblige our- 
selves to pay to your client under the assignment 
any moneys that may become due to Farr and Sin- 
clair.’’ I told him, ‘‘ Well, that was all they wanted 
him to assure us that he would do.’’ And I said, 
‘Another thing, Mr. Young wants to know for 
sure that you have arranged a contract with Farr 
and Sinclair for using those trucks on the hauling 
job at the Bethlehem plant.’’ He says, ‘‘Yes, and 
we have had those arrangements made.’’ 

Q. Subsequently— 

A. (Continuing) So I then prepared, follow- 
ing that conversation, and assignment, a form of 
acceptance of the assignment. I have the original 
of that here. That is one of the originals. 

Q. Would you produce it, please? 

A. It is attached to an [42] original of the con- 
ditional sale contract itself. 
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Mr. Barnett: We offer, your Honor, in evidence 
the assignment and copy of the conditional sale 
contract as plaintiffs’ next exhibit. JI desire to 
read the assignment to the jury at this time. (Read- 
ing) 

‘Assignment. 

‘“Hor a Valuable Consideration, the receipt 
whereof is hereby acknowledged, we do hereby 
assign, transfer and set over unto Young & Sons 
Co., Ltd., a corporation, 599 Colusa Avenue, 
Berkeley, California, $7,500.00 of the first 
moneys to become due and payable to us from 
Macco Construction Company under our con- 
tract with said Macco Construction Company 
upon the hauling job at the Bethlehem Steel 
Corporation property, said sum of $7,500.00 to 
be paid in installments of at least $875.00 per 
month on or before the 4th day of each month, 
commencing January 4, 1941, and we do hereby 
authorize and request said Maceo Construction 
Company to pay said moneys to said Young & 
Son Co., Ltd., a corporation, and acknowledge 
and agree that such payments, when so made, 
shall operate as a full acquittance to said Macco 
Construction Company of its said obligations to 
us to the extent of the payments made in ac- 
cordance with this assignment. 

‘‘In Witness Whereof we have hereunto set 
our hands this 3rd day of December, 1940. 

A. L. FARR 
R. P. SINCLAIR 
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‘“We Hereby Accept the foregoing assign- 
ment and agree to make the payments at the 
times and in the amounts specified in said as- 
signment. It Is Distinctly Understood and 
Agreed, however, that we are obligated to make 
said payments only out of [43] moneys to be- 
come due and payable from us to said A. L. 
Farr and Robert P. Sinclair, and not otherwise, 
and that if sufficient moneys do not become due 
and payable to said A. L. Farr and Robert P. 
Sinclair to make said payments, we shall be 
obligated to make payments only to the extent 
of the moneys actually due and payable from us 
to said A. L. Farr and Robert P. Sinclair. 

‘‘In Witness Whereof the undersigned has 
caused these presents to be executed by its 
officer thereunto duly authorized. 

‘“MACCO CONSTRUCTION 
COMPANY 
By BEN F, WELLS, 
General Superintendent,’’ 


I think that stands for. 
May I have the assignment and conditional] sale 
contract marked as plaintiffs’ exhibit next in order? 
The Court: Yes, they are admitted in evidence. 
(Assignment and conditional sale contract 
marked ‘‘ Plaintiffs’ Exhibit No. 8.’’) 
Mr. Barnett: Q. Do you know of your own 
knowledge whether or Young & Son have received 
any money under that assignment? 
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A. I don’t know. There is none received as far 
as I know. I can only put it that way. 

Mr. Barnett: That is all. 


Cross Examination 

Mr. Schell: Q. Mr. O’Neill, in your conversa- 
tion with Mr. Wells over the telephone he told you 
that he wanted it distinctly understood that they 
were not guaranteeing any of the payments, and 
that the only obligation that they would be willing 
to undertake would be to honor an assignment as 
to such moneys that were determined? [44] 

A. That is correct. 

Q@. You prepared that acceptance of the assign- 
ment, did you not? A. aid: 

@. That is why you put that wording in there? 

A. That is correct. 

Q. In your conversation with Mr. Wells there 
was no mention of any specific time at which these 
people would work, was there? 

A. I can’t recall any specific time being men- 
tioned, Mr. Schell. The only thing that I can recall 
discussing on that subject was that Mr. Wells veri- 
fied to me the fact that they had made a contract 
with Farr and Sinclair, and that those trucks, if 
sold to them, would be used on that job; but I don’t 
recall any specific time being mentioned. 

®. in other words, so far as the conversation 
with Mr. Wells was concerned, you wouldn’t know 
whether it was a day, or two days, or a month, or 
a year that was mentioned ? 
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A. I ean’t recall any discussion of a definite 
imme. 

Mr. Schell: That is all. 


Redirect Examination 

Mr. Barnett: Q. Mr. O’Neill, was anything said 
as to the payments of $875.00 for a period of four 
months, which payments were to be made on the 
Ist day of each and every month, commencing in 
January ? 

A. Oh, ves, that part was discussed; in fact, I 
state to Mr. Wells, I believe, as I testified before, 
that Mr. Young wouldn’t want to let these trucks 
eo out without a down payment, unless he felt sure 
that he was gomeg to get the $875.00 for the four 
months specified in the contract. 

Mr. Barnett: That is all. [45] 

Mr. Schell: That is all. 

Mr. Barnett: Mr. Young, please. 


FRANK YOUNG, 


Called for the Plaintiffs; sworn. 

The Clerk: Will you state your name to the 
Court and jury. A. Frank Young. 

Myr. Barnett: Q. Mr. Young, you are identified 
with the firm of Young & Sons, is that correct ? 

A. Yes, 

Q. You were the owner of these trucks we are 


concerned with? A. Yes, sir. 
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Q. Do you recall on what day they were deliv- 
ered to Mr. Farr and Mr. Sinclair, approximately ? 

A. Well, it was probably along about the 25th 
of November, or something hke that—yes, about 
November, 1940. 

Mr. Schell: I beg your pardon? Did you say the 
25th ? A. Of November, ves. 

Mr. Barnett: Q. Has your firm, or have you 
yourself, as far as you know of, received any pay- 
ment on account of the assignment referred to? 

A. We haven’t received any payments. 

Mr. Barnett: That’s all. 

The Court: Just a moment. 

Mr. Schell: That’s all. 

Mr. Barnett: Mr. Farr, please. 


A. L. FARR 


Called for the Plaintiffs; sworn. 

The Clerk: Will you state your name to the 
Court and jury. A. A.L. Farr. [46] 

Mr. Barnett: Q. Mr. Farr, in November of 
1940, what was your business? 

A. I wasn’t doing anything at the time. 

@. Are you one of the plaintiffs here? 

A. Yes, sir. 

Q. Do you recall the circumstances under which 
you went to work on the Bethlehem Steel job? 

A. Yes, sir. 
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Q. Would you state to the Court and to the jury, 
please, when you first heard about that job? 

Mr. Schell: I don’t see the materiality of that, 
and I object to the question on that ground. 

Mr. Barnett: It is preliminary. 

The Court: Yes, he may answer. 

A. I just heard of it by an individual by the 
name of Mr. Strand. We contacted the Bethlehem 
Company, a Mr. Dalston and he informed us that 
Macco had the contract for it, and that Mr. Wells 
from Macco Construction Company was not there 
at the time. We contacted him at the Palace Hotel. 
He said he was very busy that day, but he would 
be glad to see us the next day in regard to hiring 
any equipment for the Bethlehem Steel Company 
job. 

Mr. Barnett: Q. Did you see him the next day ? 

A. Yes, I saw him the next evening. 

Q. Where did you see him and who was present ? 

A. Isaw him at the Palace Hotel—Mr. Sinclair, 
myself and Mr. Wells. ol 

Q. You were referring to the equipment? 

A. Yes, we did. | 

@. Will you state to his Honor and to the jury 
the substance of that conversation, as you remem- 
ber it? | 

A. Mr. Well asked what make, type and so forth 
the equipment was. We explained they were four 
Autocar trucks that we had in mind purchasing 
for the job. They were seven yard éapacity, and 
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would handle eight yards; that they were in good 
condition, [47] had Heil hoists, and that is about 
all I remember. 

Q. Did you diseuss the terms under which you 
were to let them have these trucks? 

A. Yes, sir. 

@. What were the terms, please? 

A. Railroad Commission rates. 

Mr. Schell: We cbject to the form of that ques- 
tion as calling for the conclusion of the witness. 

The Court: State what was said. 

A. Railroad Commission rates, $2.70 an hour. 

Q. Who said that? A. Mr. Wells. 

Mr. Barnett: Q. Was anything said by Mr. 
Wells with reference to payment of drivers, insur- 
ance and so forth? 

A. Yes, sir, he said that his firm would take care 
of the drivers’ payroll as well as the insurance; 
that is, the compensation insurance. 

Q. Directing your attention to the language of 
the contract, at the time you were going to work 
will you state what the conversation was in that 
regard, please? 

A. He said . We asked him how long the job 
would last, and he said four months, 120 working 
days. 

Q. Was anything further said in reference to 
your employment by the Macco people? 

A. Nothing other than he said the equipment 
sounded interesting, and we would be welcome to 
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go to work for them on another job after the Beth- 
lehem Steel job was over. 

Q. When do you recall that this conversation 
took place? A. The last part of November. 

Q. Subsequent to that time did you have any 
further conversation with Mr. Wells? 

A. Yes, several days after. 

Q. What did the conversation deal with? [48] 

A. He said he was not definitely sure how many 
trucks he would hire, because he didn’t know as to 
his own equipment, whether it would be in San 
Francisco or San Diego. He said to contact him 
three or four days later. 

Q. Was this prior to the time that he signed 
Plaintiffs’ Exhibit 3, the assignment? 

me Vesa sir: 

Q. Subsequently, after these various conversa- 
tions, you produced Plaintiffs’ Exhibit 3 for his 


signature, is that correct ? A. Yes, sit. 

Q. And did he return it? A. Yes, sir. 

@. Did he return the amounts, that is, the 
$875.00 a month ? A. Yes, sir. 

Q. Fora period of four months? 

A. Yes, six. 

@. And it was signed subsequently by him, is 
that correct? A, Yes, sir. 


@. Did you subsequently return that to Mr. 
Young or to Mr. O’Neill? 

A. Mr. O’Neill it was. 

Q. How long have you been in the trucking 
business ? A. Iwas raised in it. 


54 Macco Construction Co. 


(Testimony of A. L. Farr.) 

@. How old a man are you, plesae? A. oi 

Q. Was vour father in it before you? 

A. Yes, sir. 

Q. Do you specialize in any particular branch 
of the trucking business ? 

A. The last several years it has been mostly 
construction. 

Q. In the last several years you say it has been 
mostly construction work ? A. Yes. 

Q. In reference to the trucks themselves, are 
you familiar with the maintenance of and the va- 
rious quality of trucks? A. Wes, su. 

Q. Do you work on them? 

A. Yes, sir. [49] 

@. Are you a mechanic? A. Not by trade. 

Q. You know something about trucks, don't 
you? A. Yes, sif. 

@. Can you operate them? A, Yes, sir 

Q. Can you state to his Honor and to the jury 
the condition of the trucks that you purchased ? 

I didn’t hear that. 

What condition were the trucks in? 

They were in good condition. 

Did you drive over to the Bethlehem job? 
Yes, sir. 

When did they actually go to work? 
December 9th. 

When did you receive delivery, if you recall ? 
About December 5th, approximately. That 
may be a day or so off. 
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Q. Did you do any work on the trucks In be- 
tween that time? A. Yes, | worked on them. 

@. What work, please? 

A. It was mostly minor repairs, such as igni- 
tion, wiring, generators, gaskets, carburetion and 
other minor things like that. 

Q. How many hours a day were those trucks on 
the job? 

A. They were on all the time, 24 hours a day. 

Q. For how long a period of time? 

A. They were there from the first part of De- 
cember until January 18th. 

Q. During that time did you devote your services 
to the work? A. Yes, sir. | 
®. How many hours a day did you put it? 

A. At least 12, and sometimes 24. 

@. Were you there with Mr. Sinclair? 

A. Yes, sir. 

@. There was always one of you there, is that 
ght? A. ‘That is correct. 

@. Have you received any money from the Maceo 
Construction [50] Company for the work that you 
performed ? fay, | ING SUE, 

Q@. Have you received any money from the Maceo 
Construction Company for the work that the trucks 
did? A. No. 

@. Nothing has been paid to you at all? 

A. Nothing at all. 

Q. When was the first time you were informed 
that your services were no longer required, and 
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when I say ‘‘services’’ I mean the services of the 
trucks as well? A. On January 18th. 

@. What were the circumstances, please? 

A. Mr. Sinclair told me 

Q. Just a minute. You had no conversation with 
any representative of the Macco people, is that 
true? A. Not before then. 

Q. Is it also true that Mr. Sinclair took care of 
the figures of the partnership ? 

A. All the figures? 

Q. The mathematics connected with the books 
and so forth? A. Yes. 

Q. Is it also true you devoted your time to the 
maintenance of the trucks themselves, is that cor- 
rect? A. Yes, sir. 

Mr. Barnett: ‘That’s all. 


Cross Examination 

Mr. Schell: Q. Mr. Farr, you say you have 
been 1n the trucking business how long? 

A. Ever since I can remember. 

Q. Not knowing how good your memory is, what 
would you say that was in years? 

A. Well, my father started in long before I was 
born. 

@. I didn’t ask you about your father. How long 
have you been in the trucking business ? 

A. Actually in business myself, starting at the 
legal age, say, 21. [51] 

@. What were you doing in connection with the 
trucking business during the year 1940? 
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A. Iwas driving for My. Sinclair. 

Q. You were a driver in the employ of Mr. 
Sinclair ? AY ies, ‘Sid’. 

Q. Did that go right up until the first part of 
December, 1940? 

A. No, Mr. Sinclair sold out. I drove for his 
partner whom he sold out to for a while after that. 

Q. What had you been doing during the month 
of November, at that time? 

We were negotiating this arrangement. 
During the month of November ? 

Yes, sir. 

Had you ever been in the trucking business 
your Salt that is, outside of a truck driver ? 

Yes, sir. 

Q. When and where? 

A. Fargo, North Dakota, from—I took over 
ownership on the death of my father on the 30th 
Or ciane, 1957. 

@. When did these particular trucks first start 
working over there on the Bethlehem job ? 

A. The 9th of December. 

Q. Did all your trucks work that day ? 

A. Yes, I believe thev did. 

Q. Isn’t it a fact that those trucks were num- 
bered 11, 22, 33 and 44? my, Yeswsit. 

@. As a matter of fact, No. 44 didn’t work at 
all that day, did it? 

A. I don’t recall offhand. 

Q. You say that you devoted from 12 to 24 
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hours a day in the operation of this trucking busi- 


ness, is that correct ? A. “Wes,sir 
Q. You weren’t on the payroll of Maceo, were 
you? A. No. 


Q. You were engaged in your own business of 
operating this trucking business, is that right? 
A. Yes, sir. 


Q. Mr. Sinclair was not an employee of Macco, 


was he? A. No. [52] 
Q. Was he engaged also in the operating of this 
trucking business ? A, Wes 


Q. How much time did he spend around there? 
A. About the same time. 


Q. 12 to 24 hours a day? A. Yes, sir. 
Q. What did you do during those 12 to 24 hours 
a day? 


A. That covers a lot of territory. We were busy 
adjusting equipment, taking care of it, watching it, 
watching the drivers. 

Q. Did the trucks work on the 10th of Decem- 
ber, any of them? A. I don’t know that. 

Q. Did you keep any records of when these 
trucks operated, and when they didn’t operate? 

A. I didn’t personally. 

Q. Did Mr. Sinclair, as far as you know, keep 
records of that? A. Yes. 

Q. Of the hours that the trucks operated, the 
individual trucks and so forth? 

A. I believe he did, yes. 
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Q. So far as you know, that record is available 
in the firm of Farr and Sinclair, is that right? 

A. As far as I know. 

©, Isn’t it a fact, Mr. Farr, that on the 9th day 
of December, there were only three trucks—I am 
talking now about those four trucks, these Auto- 
cars—that were in operation. And further, none of 
them were able to work a full day that day? 

mt No, that isn ticht. 

@. Isn’t it a fact that when the trucks were 
trying to operate that first day, that you had gas- 
kets blow out and water hoses go bad and ignition 
trouble? A. We had some, yes. 

®. Usmt it a fact . Well, withdraw that. 


Q. Do you know Mr. Burch? A. Yes, sir. 
@. He was the foreman around that place, was 

he not? A. Yes, sir. [53] 7 
Q. Macco? A. Yes, sir. 


Q. Do vou remember having a conversation with 
Mr. Bureh on the 9th day of December, in which 
he told you that the trucks were in such terrible 
condition that he couldn’t let you work? 

A. Not that kind of a conversation. 

@. Did he say that to you in substance ‘or effect 
at that time? A. IJ dow’t recall that. 

q. And isn’t it a fact that you told him that 
you would do some work on the trucks, that’ the 
trucks had been standing around for several years, 
and everything had dried out, and you were going 
to do some work on them, and he said something to 
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the effect, ‘‘ Well, you better, if you want to work 
around here’’? mw. ONG 

Q. Isn’t it a fact that about two days later he 
told you your trucks were in such bad condition 
that you were all through on that job? 

A. Mr. Burch didn’t say that. 

Q. Isn’t it a fact that you then asked him if you 
fixed the trucks and got them back in good shape 
eould you go back to work? 

A. All that was with Mr. Wells. 

Q. Mr. Wells told you . You had that kind 
of a conversation with Mr. Wells, did you? 


A. Not that kind of a conversation, no, sir. 

@. I am asking you 1f you had a conversation 
like that with Mr. Burch? A. io, cine 

@. Isn’t it a fact that when you asked him if 
you could go back on the job, put the trucks back 
to work, he said that he would have to see Mr. Wells 
about it? A. No, sir. 

. December 9th, the dav when the job started, 
was a Monday, was it not? 

A. I don’t recall. 

Q. With the exception of whatever work those 
trucks did on that [54] date, no more work was 
done by those trucks until the following morning? 

A. I don’t remember. 

Q. It was about the end of that first week when 
Mr. Burch said, “‘If your trucks are all in working 
condition, you can try again,’’ or words to that 
effect ? A. No. 
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Q. Did you keep a record of the percentage of 
time that your trucks were in operation ? 


A. Mrs. Sinclair kept those records. 

Q. Did you have considerable brake trouble 
with those trucks? A. No, six. 

@. Did you reline the brakes at any time? 

A. Yes, sir. 

@. Did vou do mechanical work on these trucks ? 

A. Some. 

@. And you supervised the drivers? 

ees, (Sie, 

Q. Gave them instructions? A. No, sir. 

Q@. What did you do im the way of supervising ? 


You said vou were busy supervising and watching 
the drivers? What did you do in that regard? 


A. Cheeking on them as to their capabilities. 

Q. And if you found they weren’t capable, what 
would you do? A. Fire them. 

@. You fired them. How many did you fire be- 


cause they were not capable? 


‘OPOQOPOp 


TI don’t recall the exact number. 


Approximately ? 

I couldn’t give you that definitely. 
Was it more than one? A. Yes. 
More than five? ww. Wo. 


Less than five? 
Somewhere around five. 
Somewhere around five. How manv drivers 


did you hire for that job? 
A. It varied considerably, depending on the 
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number of trucks Macco would let us run during 
the shift. 

@. You furnished all the gasoline and every- 
thing for the operation of those trucks? 

A. No, but it was deducted from [55] our earn- 
ings. 

Q. Now, you had considerable trouble, didn’t 
you, all during the time you were on this job and 
keeping those trucks operating? A. No, sir. 

«). Did those trucks have cabs on them? 

A. Three of them did. 


@. What kind of cabs? A. Open. 
Q. Open cabs. What do you mean by an open 
cab? A. Without doors. 


Q. What? A. Without doors. 

Q. Were they equipped with hghts? 

A. Yes, sir. 

Q. What kind of hghts? 

A. I don’t recall the name. 

~ Do you remember — a conversation with 


A a I know Mr. hae, 
Q@. He was an employee of Macco’s, wasn’t he? 
A. Yes, sir.; 
®. Manager and assistant superintendent ? 
A. Yes, sir. 
Q. You would see Mr. Tucker from time to time 
on the job, would you? A. Wes, sit 

Q. Do vou remember an occasion approximately 
a week before January 18th, 1941, when you met 
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Mr. Tucker at the entrance to that little office they 
have there in the Bethlehem yards? 

A. I don’t recall meeting Mr. Tucker there, do 
you mean? 

Q. What? 

A. I don’t recall definitely meeting him any 
particular place. 

Q. Do you recall a conversation you had with 
Mr. Tucker when you met him in the office, say, 
around about the 10th or 11th or 12th of January, 
along in there, and you asked Mr. Tucker, ‘‘ How 
much longer will I be around here ?’’ 

A. I don’t recall that. 

@. Can you recall whether there was such a 


conversation or not? AL No, sia '[.56) 
@. And Mr. Tucker said, ‘‘Not much longer’’? 
me Nie, 


Q. He said, ‘You better be looking for work 
for those trucks,’’ and he told you about a job over 
across the Bay that Kaiser was handling ? 

A. No, sir. 

@. You don’t remember that conversation ? 

AP Ilo, sip. 

Q. Do you remember of having a number of 
complaints from drivers that they wouldn’t drive 
these trucks because they were unsafe ? 


A. No, sir. 

Q. Do you remember any such complaints? 
A. One. 

Q. Do you remember who that was? 
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A. Noy sir. 

Q. What did you do with that driver? 

A. I don’t recall. 

@. Did you fire him or did he quit? 

A. He complained that the brakes were bad 
on one. ‘They were relined the same day. 

Q. Did he continue working, or did he quit? 

A. Not for us. 

@. He didn’t continue driving those trucks? 

ke No: 

Q@. Now, you furnished all the repair parts and 


so forth of these trucks, did you? A. Yes, sir. 
@. And maintained them during that time, from 
December 9th to January 18th? A. Yes, sir. 
Q. Paid all the operation expense? 
A. Yes, sir. 


My. Schell: That is all. 


Redirect Examination 

Mr. Barnett: Q. Mr. Farr, who furnished these 
drivers for you? A. Macco. 

@. That was part of the deal that they insisted 
upon, is that true 2 

My. Schell: Just a moment. We object to that 
as leading and suggestive. [57] 

The Court: Objection sustained. 

Mr. Barnett: Q. Was there any conversation 
had with Mr. Wells relative to the furnishing of 
drivers by them for your equipment? 

AS Ves, tei: 
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Q. What was that conversation? 

A. He said that Macco had considerable drivers 
of their own on their hands, and said they didn't 
have any equipment, and asked us if we would 
absorb them. 

The Court: Will you read the answer? 

(Answer read.) 


Mr. Barnett: That’s all. 
Mr. Schell: That’s all. 
Mr. Barnett: Mr. Thiel, please. 


HERBERT THIEL, 


ealled for the Plaintiffs; Sworn. 
The Clerk: Will you state your name to the 


Court and jury. A. Herbert Thiel. 
Mr. Barnett: Q. Mr. Thiel, what is your busi- 
ness or occupation, please? A. Mechanic. 
Q. How long have you been a mechanic? 
A. Approximately around 20 years. 
@. How old a man are you, please? 
A. 46. 
Q. Are you specializing in trucks, auto trucks? 
A. I have; in the last number of years I have. 
Q. Where are you presently working? 
A. I am working for G. W. Thomas Drayage 


Company. 
Q. Directing your attention to the latter part 
of November, 1940, or early part of December 
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of that year, were you acquainted with Mr. Farr 
and Mr. Sinclair? 

A. I was not, until I was sent down from the 


union. [58] 
Q. In what capacity were you sent, as a mc 
chanic ? A. Wes, sir. 


@. Did you subsequently go to work for them? 

me Ses 

Q@. Am I correet—— 

Mr. Schell: I beg your pardon. 

Mr. Barnett: Q. Mr. Thiel, you worked for 
Farr and Sinclair while they were on this Macco 
job? A. Yes, sir. 

Q. Are you familiar with the type of equip- 
ment they had operating at that time? 

A. Yes, sir. 

Q. Have you had experience in overhauling 
trucks of that character ? A. Yes, I have. 

®). Have you operated them? 

A. Yes, I have. 

®. And repaired them, I take it? A. Yes. 

®. Will you state to his Honor and to the jury, 
please, what the condition of the trucks was during 
the time you were working for them? 

A. Well, I would say the trucks were in pretty 
gsood condition. 

Q. On or about January 17th or 18th, what 
was the condition of the trucks? 

A. They were in very good condition then. 

@. How many hours a day were they working? 
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Mr. Schell: Just a moment. Withdraw that. 

A. They were, as far as I know, working almost 
all the time, except when they were laid up for 
rain. 

The Court: That answer is stricken out. 

Mr. Barnett: Q. Approximately how many 
hours a day, assuming a day had 24 hours in it, 
could vou tell us these trucks were working, if 
you know? 

Mr. Schell: I object to that question as ealling 
for the conclusion and opinion of the witness. 

The Court: I don’t know. If he doesn’t know, 
he ean sav so. [59] 

A. I was only working there 8 hours, of course; 
sometimes a little overtime; but as far as I know, 
during the time I was there they were working 
practically all the time, except when they might 
be laid up for small repair for a short time. 

The Court: That answer is stricken out. 

Mr. Barnett: Q. Who else did mechanical work 
on those trucks besides yourself? 

A. There were two other mechanics on the other 
two shifts. 

Q@. By “the other two shifts,’ what do you 
mean? 

A. In other words, they worked three shifts, 
and there was a mechanic for each shift. 

Q. That is, each mechanic worked eight hours 
a day, is that correct? fm. ‘Wat’s right. 
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Q. Now, you did have some sloppy weather, as 
you eall it? A. Yes. 

Q. Is that true? A. Yes. 

@. Is it also true on occasions all of the trucks 
on the job had to be hauled out by caterpillar, 
is that correct? A. That’s correct. 

@. These trucks were no exception? 

A. No. 

@. You say they were in very good condition 
at the time that the work terminated ? 

That’s rput. 

What did you do after that work? 

J went to work for Sibley. 

On the same job? 

On the same job. 

What type of equipment did they have? 
They have had different types, but practi- 
cally on the same caliber of a truck that Mr. Farr 
and Mr. Sinclair had. 

Q@. When did you go to work for Farr and 
Sinclair first ? 

A. It was either the 3rd or 4th of Decem- 
ber. [60] 

Q. What did you do between that time and the 
time that the trucks actually worked on the job? 

A. Worked on the trucks, done the minor re- 
pairs on there to have them in good condition 
when they went to work. 

Mr. Barnett: That’s all. 

The Court: Just a moment, please. 


rOPOPrO> 
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Cross Examination 

Mr. Schell: @Q. What kind of trucks did Sibley 
operate ? 

A. They have had Kleibers and—I don’t know 
—different names. As I say, they had Kleiber 
trucks there. 

Q. Any Autocars lke this? 

A. No, they didn’t have no Autoears like this. 

Q. Did you do any major overhauling on any 
of these trucks, these four Autocars? 

A. Just a few. 

Q. What did you do? Did you put any new 
transmissions in them? 

A. Put in new rear ends. 

@. How many new rear ends did you put in? 

A. Hither one or two. One was torn when they 
hauled it out with the cat. 

@. Did you have any trouble clutch trouble? 

A. Nothing excepting a httle adjustment— 
that’s all. 

Q. Isn’t it a fact, Mr. Thiel, every time they 
dropped the clutch it would hop off five or six 
feet? A. Not to my knowledge. 

@. How about brakes on them? 

A. They were all in pretty good condition, ex- 
cept the one that we had to reline. 

Q. You just relined one set of brakes, is that 
correct ? A. Yes, sir. 

Mr. Schell: That is all. [61] 


70 Macco Construction Co. 


(Testimony of Herbert Thiel.) 


Redirect Examination 

Mr. Barnett: Just one question, Mr. Thiel: 

Q. You said you had to put in a rear end be- 
cause one truck was pulled out by a eat. 

he Y esyesir 

Q. Tell us what you mean by that? 

A. Well, where they dump, as it was raining 
very soft there, it sunk down clear to the bedding. 
They hooked the big cat on to it, and put the 
power on the truck to pull it out, to get it un- 
loaded, and pulled the rear end out of it. 

Q. By ‘cat’? you mean caterpillar tractor? 

A. Caterpillar tractor. 

Q@. That happened with other trucks belonging 
to other people A. Yes. 

Mr. Schell: What do you mean? 

The Court: Just a minute. Let counsel finish 
his question. 

Mr. Barmett: ©. ds that corsect? 

ue. “Wes 

@. They were pulled out by the Caterpillar? 

A, Wes: 

Mr. Barnett: That’s alll. 


Recross Examination 
Mr. Schell: @. Those trucks retained their 
rear ends, though, didn’t they? 
A. I didn’t @et thake 
@. Those trucks retained their rear ends, 
though, didn’t they? 
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A. I don’t know. Some of them have had rear 
ends. I know they were putting rear ends in 
other trucks there, too. 

My. Schell: That’s all. 

Mr. Barnett: That’s all. Mr. Sinelair, please. 


ROBERT SINCLAIR, 


ealled for the Plaintiffs; Sworn. [62] 

The Clerk: Will you state your name to the 
Court and jury. A. Robert Sinclair. 

Mr. Barnett: Your Honor, may I request that 
the bailiff bring over that blackboard. This witness 
is afflicted, as your Honor can observe, with a type 
of ailment that might make it difficult for him to 
answer questions. There is nothing the matter with 
his writing those answers on the blackboard, and 
with your Honor’s permission I would like to ex- 
amine the witness under those circumstances. 

The Couit: Have you any objection, counsel? 

Mr. Schell: No, I have no objection. 

The Court: All right, the Court will be very 
pleased to have the witness testify accordingly. 
Bring the blackboard over here so everybody can 
see it. I wonder if it would not be better to put 
it so both counsel face it. 

Mr. Schell: I was going to suggest that we put 
it here and have the witness down here. 

Mine Court: Wes, bring Wh a little closer. 

Mr. Barnett: JI don’t know if the jury can see 
it there or not, your Honor. 
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The Court: Straighten it out now, counsel. I 
think you better write fairly large, Mr. Sinclair. 
After you are through writing stand out of the way 
so everybody can see it. 

Mr. Schell: Do you mind if I sit here? 

The Court: No, if you can share the table with 
counsel without argument. 

Mr. Barnett: We get along fine, your Honor. 

The Court: I think, gentlemen, before start- 
ing this I will give the jury a recess. We will take 
a recess for a few moments, ladies and gentlemen 
of the jury. [63] 

Mr. Barnett: I might mention that sometimes 
Mr. Sinclair can come right out with it, and other 
times he cannot, as your Honor observed. 

The Court: Yes, anything to make Mr. Sin- 
clair comfortable. The Court will be in recess. 

(Recess. ) 


Mr. Barnett: May I recall Mr. Young to the 
stand for one question, please, your Honor? 
The Court: All right. 


FRANK YOUNG, 


Reealled for the Plaintiffs; previously sworn. 

Mr. Barnett: Q. Mr. Young, durme the recess 
you called my attention to an inaccuracy you made 
in reference to a question that I asked. 

A. Yes. 
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Q. That dealt with the date of delivery of those 


VTPINEISSE A. Yes, sir. 
@. And you asked me to place you on the stand 
for that purpose? A. Yes. 


Q@. Have you refreshed your recollection as to 
that date? 

A. Yes, that date was about the Ist of Decem- 
ber. 

@. What did you have in mind when vou an- 
swered the 25th or 26th of November ? 

A. That was when we first started—they first 
started talking to me about buying the trucks. 

Mr. Barnett: That’s all. 

Mr. Schell: No questions. 

My. Barnett: Mr. Sinclair. 


ROBERT SINCLAIR, 


Recalled for the Plaintiffs; previously sworn. 

Mr. Barnett: Q. My. Sinclair, what is your 
present busi- [64] ness or occupation ? 

A. (Writing on blackboard): Truck driver. 

@. Truck driver? A. Yes, sir. 

Mr. Schell: I am awful sorry, Mr. Barnett, but 
I cannot read that. 

The Court: Turn that around so all the jury 
can see it. 

Mr. Barnett: @. Have you been in the contract- 
ing business ? A. Yes. 
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~Q. How long have you been in the contyract- 
ing business? A. (Wire). 7939. 

Q. Do you reeall the latter part of November, 
1940, when you had a conversation with Mr. Wells? 

AS Wessin 

Q@. Where was that conversation had? 

A. (Writing): Palace Hotel. 

®. Palace Hotel? A. Yes. 

Q. What were the circumstances of your com- 
ing in contact with Mr. Wells? 

A. (Writing): Farr and I had heard of the 
Bethlehem job and contacted Mr. Wells to find out 
if he was interested in renting trucks. 

The Court: Now, just stand back out of the 
way, Mr. Sinclair. 

(Answer read aloud by Mr. Barnett.) 


Mr. Barnett: Q. Do you recall what date you 
first contacted Mr. Wells at the Palace Hotel? 


&: Wome. 

Q. Do you remember the occasion? 

A. No. 

Q. Do you remember seeing him the first time? 

A.  Yies. 

Q. Was that in a room in the Palace Hotel? 

A. Yes. 

Q. Am I correct in saying that Mr. Wells, Mr. 
Farr and yourself were present? A. Yes. 


Q. Will you state to the jury, please, and to his 
Honor, what vou said and what Mr. Wells said in 
reference to renting your [65] trucks? State the 
conversation please. 
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A. (Writing): Mr. Farr made most of the 
conversation. He asked Mr. Wells if he was in- 
terested in renting trucks, and Mr. Wells said he 
probably would be as soon as he learned whether 
or not Macco’s trucks were going to San Diego or 
not. Farr explained that the trucks we had in 
mind were Autocars, cab over engine models, and 
had a capacity of almost seven cubic yards water 
level. Mr. Wells said he was interested and to con- 
tact him in a few days. 

The Court: Stand out of the way, counsel, so 
the jury can all read that. 

Mr. Barnett: Should I read the answer to the 
jury % 

The Court: Can the jury all read it, or shall 
IT have it read? Apparently the jury can read it. 

Mr. Barnett: I believe there are two jurors 
here, if vour Honor please, that cannot read it. 

A Juror: We would lke to have you read it. 

The Court: Ali mght. Read it to the jury. 

(Answer read aloud to the jury by Mr. Bar- 
nett.) 


Mr. Barnett: Q. Did you contact him in a few 
days? ne aes . 
@. What conversation did you have on that oe- 
casion ? , = 
A. (Writing): At the Palace Hotel Mr. Wells 
again would not give a final answer. | 
(Answer read aloud by Mr. Barnett.) 


76 Macco Construction Co. 


(Testimony of Robert Sinclair. ) 
Q. How long after this second conversation did 
he give vou a final answer? 
Mr. Schell: That is objected to as 
Mr. Barnett: Withdraw it. 
Did he give you a final answer? 
Yes. [66] 
When was that, please? 
(Writing): At his apartment. He told us 
we could consider ourselves hired. 
(Answer read aloud by Mr. Barnett.) 


Q. Was that after or before the time that he 
signed this assignment to Young & Sons? 

A. Before. 

®. How long after this conversation in his apart- 
ment was it when he signed the assignment? 

A. A few days. 

@. Was anything said at any of these conver- 
sations as to the length of time that you and your 
equipment would be used? Ae Mess ycite 

Q. Will you state to his Honor and to the jury, 
please, what was said and by whom? 

A. (Writing): Mr. Wells said the job would 
last four months. He also said that Macco had 
many jobs all over the Coast, and after this job 
we could follow them around. He said he was glad 
to help us get started. We explained that we were 
buying the trucks on the strength of this contract. 
We had a guaranty with us at that time, which he 
promised to sign. He would not sign it, however, 


POPS 
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for the amount stipulated. He said if we would 
have the amount changed from $750.00 per month 
to $500.00 per month he would sign it. 
The Court: You may read it, counsel. 
(Answer read aloud by Mr. Barnett.) 


Mr. Barnett: @. What was said about the 
Maceo trucks working on the San Diego job? 

A. (Writing): At that time he said Macco’s 
trucks were going to be in San Diego, and that 
he was glad to get our trucks. He asked us if we 
knew anyone else who had any idle trucks. 

(Answer read aloud by Mr. Barnett.) 


Q. Was anything said relative to the payment of 
$750.00, which he asked be reduced to £500.00 at the 
time that the guaranty [67] was presented to him? 

Mr. Schell: That is objected to as leading and 
suggestive. 

~ (Winnie): dong understand it. 

The Court: Objection sustained. 

Mr. Barnett: @. Did he sign a guaranty for 
$500.00? Let me put it that way. A. No, sir. 

Q. Did he sign any guaranty at all? 

A. No, sir. 

Q@. Was anything said as to the reason why he 
changed his mind in that regard? 

A. Yes, sit. 

(. State what was said, please. 

A. (Writing): He had told us he was vice- 
president of Macco. When we took this guaranty to 
him the following day, changed to $500.00, he told 
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us he was not vice-president but general superin- 

iendent and did not have the authority to sign it. 
(Answer read aloud by Mr. Barnett.) 


@. Now, subsequently did you bring to him 
Plaintiffs’ Exhibit 8, which is the assignment at 
the rate of $875.00 per month ? A. Yes, sir. 

(. Was anything said as to whether or not your 
employment would last for the period of four 
months so that the payments provided for in that 
assignment of $875.00 for a period of four months 
would not be made? 

My. Schell: That is objected to as leading and 
suggestive. 

The Court: Objection sustained. 

Mr. Barnett: Q. Was anything said as to the 
length of time it would take to make those pay- 
ments? 

Mr. Schell: Just a moment. We object to that. 
[ think in fairness, M1. Barnett should follow these 
conversations in chronological order and not attempt 
to lead the witness into statements. [68] 

Mr. Barnett: I think under the circum- 
stances 

The Court: The objection is sustained. 

Mr. Barnett: Q. Was anything said during the 
conversation relative to the length of time of your 
employ ? 

Mr. Schell: Same objection. 

The Court: Objection sustained. 

Mr. Barnett: Your Honor, I think under the 
circumstances a leading question—— 
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The Court: The objection is sustained. 

Mr. Barnett: Q. Was anything said by Mr. 
Wells relative—Withdraw that. 

Have vou given us the entire conversation be- 
tween Mr. Wells and yourself relative to the pay- 
ment under that assignment? 

A. (Writing): At his apartment the first time 
we asked very directly about the length of the job, 
and explained that unless we were sure of working 
the trucks the entire four months we would not 
consider purchasing them. Mr. Wells assured us 
that the trucks would work the whole four months. 

Mr. Sehell: Just a moment. May I have the 
reporter read back that question, as I will want 
to make a motion to strike part of the answer. 

The Court: Read it. 

(Question read. ) 


Mr. Schell: At this time we move to strike the 
answer on the ground, first, it is not responsive to 
the question, and secondly, that the portion start- 
ing with ‘‘Mr. Wells assured us’’ is a conclusion of 
the witness and not a statement of the conversa- 
tion. | | 

The Court: Yes. Everything after ‘‘Mr. Wells 
assured us’? may be erased from. the board and 
stricken from the record. [69] 

Mr. Barnett: Shall T read the balance of it now, 
vour Honor? | 

The Court: Yes. 

(Answer read aloud by Mr. Barnett.) 
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Mr. Barnett: Q. What did he say in response 
to your statement? 

A. (Writing): He said the trucks would stay 
on the job the entire four months, and not to worry 
after that. He said we could work the trucks on 
other Maecco Jobs. 

(Answer read aloud by Mr. Barnett.) 


@. Now, Mr. Sinclair, you say you have been 
a contractor ? A. Yes, sir. | 

Q. Has that been independent contracting work? 

A. No, sir. 

Q. What type of work was that? 

A. That was hauling. 

Q@. How many trucks did you run while you 
were in that businses? 

A. (Writing): 1 ommed Weree, Dut | hiredeas 
many as ten more. 

(Answer read aloud by Mr. Barnett.) 


q. In that work did you become familiar with 
and did you work on various types of trucks? 

A. Ws, sim 

Q. Can you state what the condition of the 
four trucks we are concerned with was when you 
purchased them ? 

A. Yes. (Writing): The trucks needed work, 
fan belts, water hoses, wiring, et cetera, and needed 
replacing. Motors, transmissions, differentials, drive 
lines, et cetera, were in good condition. 

Q. On what day did you take delivery of these 
four trucks? A. I can’t recall. 
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Q. Approximately ? A. No 

Q. Maybe you better write it there. 

A. (Writing): About December 2nd, 1940. 

Q. What was the first day that these trucks 
went to work? [70] A. December 9th. 

Q. Between the 2nd and 9th, what work, if any, 
was done on the trucks? 

A. We repacked—— 

The Court: Get him another piece of chalk, Mr. 
Bailiff. 

A. (Writing): We repacked the wheel bear- 
ings, checked them over, installed headlights, and 
general repairs as needed. 

(Answer read aloud by Mr. Barnett.) 


Mir. Barnett: Q. What was the condition of 
the trucks on the 9th of December when you first 
went to work, at least when you first worked the 


trucks ? 

A. The trucks were in good condition. However, 
we had quite a lot of trouble. Fan belts, radiator 
hoses, and generators were bad. We immediately 
replaced the parts, and also relined the brakes 
om one truck, and had one hoist overhauled. 

(Answer read aloud by Mr. Barnett.) 


@. After you did that work what was the con- 


dition of the trucks? A. Good shape. 
Q. On January 17th or 18th what was the con- 
dition of the trucks? A. Excellent. 


Q. Excellent? & Wies. 


82 JSiacco Construction Co. 


(Testimony of Robert Sinclair. ) 

@. What arrangements did you make with Mr. 
Wells relative to the compensation you were to re- 
ecive for your personal services, as well as for the 
drivers, if any? A. ‘Mone. 

@. How much was paid per hour for the use of 
the trucks ? 

A. (Writing): $2.70 plus driver. 

(Answer read aloud by Mr. Barnett.) 


Q. Is that $2.70 per hour per truck? 

A. Per hour per truck. 

Q. In addition to that how much were you to 
receive for the salaries of the drivers? 

A. (Writing): Depending on union scales. [71] 

Mr. Barnett: May it be stipulated at this time, 
counsel, and I take this as an offer of proof, that 
it was $1.428 per hour? 

Mr. Schell: I don’t think that is quite correct, 
but I will check it. 

My. Barnett: It is $1.42851 per hour. I wanted 
that for the record; and $9.00 for seven hours work. 
That is admitted in the pleadings, your Honor. I 
will pass that for the time being. 

@. In addition to furnishing these trucks, did 
you furnish your own personal services? 

A. Yes. 

Q. From whom did you secure the drivers? 

A. (Writing): Macco hired the drivers and as- 
signed them to the trucks. 

@. Did Maceo pay the drivers to work? 

A. Yes. 


(Saal tar, et dl. 83 


(Testimony of Robert Sinclair. ) 

Q. So of this amount of $1.42 plus per hour, that 
was not credited to you at all; that was paid direct 
7 LOC ry er? 2 Iiet saeieht. 

Q. Now, directing your attention to the period 
you actually worked on the job, can you state how 
many days vou worked? When I say ‘‘you’’ IT mean 
the trucks as well as yourself. 

pe OV rime): 17 days. 

@. 17 days? A. Yes. 

@. How many hours per day did you work? 

A. (Writing): Farr or mvself was there all the 
time. 

(Answer read aloud by Mr. Barnett.) 


@. How many hours per day did the trucks 
work ? 

A. (Writing): Supposed to work 21. 

@. Not what they were supposed to work; how 
many did they work? 

A. I don’t know. Do you mean 

Q. Were they on three shifts? 

A. (Continuing) : actual hours? 

Q. Yes. Well, how many hours did the job 
work per day? 

aN. Witney) = 21 


[72] 


@. 21? A. Yes. 

@. When were vou told that your services were 
no longer needed? A. Yes, sir. 

@. When was that? A. January 18, 1940. 


@. Would vou state the circumstances under 
which you were told that? 
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A. (Writing): Mr Tucker drove up @t 250 
P. M. and told me we were all through at 3:30 
DP. ly. 


(Answer read aloud by Mr. Barnett.) 


@. Who is Mr. Tucker? 

A. Assistant Superimtendent. 

Q. Was he on the job during the time you were 
there ? A. Yes. 

CO» Nes? A. Yes, sir. 

@. Had you had any conversation with Mr. 
Tucker or anyone else prior to this time as to the 
terms of your contract? 

A. omsir. 

Q. No? A. Mo, sim 

@. And on January 18th, at about 2:30 P. M. 
was the first time that you knew you were through, 
is that correct? A. Phat’s Frebt. 

Q. Did you receive any money for the services 
that you rendered ? A. No, sir. 

Q. Did you receive money for the services the 
trucks had rendered ? A. No, sir. 

Q. Did you keep a record of the total amount 
of working hours worked by trucks? 

A. Yes, sir. 

Q. Did you keep a record of the profits made 
in the operations of those trucks? 

A. Yes, sir. 

@. Did you estimate altogether what vour net 
profits would have [73] been had you been permit- 
ted to complete your contract? Be “Yes, 7980, 
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Q. Wiull you state how much per hour net per 
truck ? A. Per truck net profit? 

@. J mean per truck what you would have made 
had the contract been completed ? 

Mr. Schell: ‘To which we object as incompetent, 
irrelevant and immaterial, and highly speculative, 
with no foundation laid. 

The Court: The objection is sustained. It is a 
jury question. 

Mr. Barnett: Q. Had you had experience in 
keeping records of the cost, the overhead and the 
profits made in trucking operations? 

A. Yes, sir. 

Q. How many years does that experience cover? 

A. Five. 

Q. Five vears? A. Yes. 

Q. In considering the profits, what do you take 
into consideration ? 

A. (Writing): Cost of gas, cost of insurance, 
cost of breaxdowns, cost of mechanics, cost of parts, 
cost of depreciation. 

Q. Did you keep such a record on this job? 

A. Yes, sir. 

@. What was the amount of net profit per truck 
hour that you made on this job? 


A. 75 cents per truck hour. 

Q. 75 cents per truck hour? A. YWeés, sig: 
Q. Did you figure that per day? A. Yes. 
@. Would that be three per day per truck hour? 
A. Yes. 

Q. I will withdraw it. How much would that 


be for your total operation per day? 
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A. For total operation? 

@. Yes. 

Mr. Schell: That is objected to as wallime dker 
the con- [74] clusion of the witness. It is too vague 
and indefinite as to how many hours the truck 
worked and he had worked. 

Mr. Barnett: It is prelimimarty, your Honor. 7 
will connect it up. 

The Court: Objection sustained. 

Mr. Barnett: @Q. How many hours per day per 
truck did your trucks work on the job? 

A. How many hours per—average? 

Mr. Schell: Just a minute. I think the average 
is no good. He said he had absolute figures, of 
how much they worked. 

Mr. Barnett: Your Honor, that is a subject of 
cross eXamination. 

The Court: Objection sustained. 

Mr. Barnett: Q. In arriving at that figure of 
7a cents per truck hour per truek, can you Stame 
to the jury how you arrived at that figure? 

A. Wes, str. 

@. State in detail how you arrived at that? 

A. (Writing): Actual expense on job: Insur- 
ance, 27 cenis per truck hour; parts, 42 cents per 
truck hour; mechanics, 32 cents per truck hour; 
gasoline and grease, 58 cents per truck hour; down 
time, 36 cents per truck hour; $1.95 per truck are 
total expenses per truck hour. 

(Answer read aloud by Mr. Barnett.) 
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Q. How many hours per day did the trucks ac- 
tually work, average, on the job, prior to the 18th 
day of January, 1941? 

Mr. Schell: That is objected to as calling for 
an average. If he has the figures on how much they 
worked, that is another thing. 

The Court: Objection sustained. 

Mi. Barnett: @Q. Can you tell us how many 
hours the trucks worked while on the job per day? 

[75] 

A. Not from my own records. 

Mr. Barnett: For the purpose of the record, 
your Honor, I believe that we have the right in 
placing before the jury the average hours per truck 
per day over this period. 

The Court: I have ruled that you haven’t. Make 
up your record. I don’t care to hear any argument 
about it. 

Mr. Barnett: It was only in the spirit of cutting 
time and shurtening the amount of detail that IL 
asked that question. 

The Court: Counsel is entitled to have the fig- 
ures if they are available. 

Mr. Barnett: Yes. Would your Honor care for 
a citation on that point? 

The Court: No. 

Mr. Barnett: Q. Will vou look at all of these 
figures—withdraw that. 

Does your Honor want to continue with these? 
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I assure you it is going to take a considerable length 
of time, or would your Honor care to recess at this 
time? I believe it will take at least three-quarters 
of an hour, or an hour, in view of the objections. 

The Court: Ladies and gentlemen of the jury, 
the Court will excuse you at this time until 10 
o’clock tomorrow morning. You will observe the 
usual instructions regarding communications. You 
may now retire. 

(Thereupon the jury retired.) 


The Court: I can say, counsel, that | think that 
the total number of truck hours ought to be suf- 
ficient ; counsel is objecting, and I rule very strongly 
on that type of proof. It seems to me if he has a 
record of total number of truck hours, that would 
[76] 

Mr. Schell: ‘The only thing that I can say, of 
course, is there is a divergence about these mat- 


be the actual amount 


ters. The particular question I was objecting to 
was the average per day, and that is very material. 

Mr. Barnett: All J had in mind was what your 
Honor said. We have added up the work sheets, 
and we have the total number of hours worked, and 
that will average so many per day. If you insist 
upon it we will go through each one of these, but 
it will take a tremendous length of time. But we 
have averaged them up. One day a truck may have 
worked so many hours, and the next day will maybe 
be more or less; but we have averaged them up. 
IT don’t recall the figure at the moment, but what 
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I was getting at was to show so many hours aver- 
age per day; whether 10 or 18 hours a day 1s imma- 
terial if the total is there. 

The Court: I suggest you prove the total num- 
ber of truck hours on the job, and then you can 
argue average, if you want to. 

Mr. Barnett: I think you are right, your Honor. 
I did not think about that. 

The Court: The average is a question of com- 
putation, and it is a deduction or inference you can 
draw from proven facts when you have the total 
number of hours. 

Mr. Barnett: I was doing it backwards. I was 
going to have the average time per day. 

The Court: I think you can prove the total num- 
ber of truck hours. 

Mr. Barnett: Very well, your Honor, I will try 
to get awav from all this detail if I can. 

The Court: Court 1s now in adjournment until 
tomorrow morning at 10 o’clock. 

(Thereupon an adjournment was taken until 
10 o’clock A. M. Friday, March 6, 1942.) [77] 


Friday, March 6th, 1942 
10 o’clock A. M. 


The Court: You may proceed. 
Mr. Barnett: Mr. Sinclair, please. 
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Mr. Barnett: Q. Now, yesterday you told us 
that your net profit per truck per hour was .75, and 
you set down certain figures on the board. Now, on 
these figures did you take into consideration the 
salarv paid to any driver? 

A. Macco paid them. 

@. Maeco paid them. Was that amount in addi- 
tion to the $2.70 per hour which your trucks were 
to receive? A. Yes, six. 

@. Did vou during the evening recess, as sug- 
gested by his Honor, make a compilation of the total 
hours worked while vou were on the job? 

A. Yes, sir. 

@. How many hours did your trucks work dur- 
ing that time? Write it down if you cannot talk. 

A. (Writing): 669. 

@. 669 hours? A. Yes, sir. 

Q. I show you four packages of bundles of pink 
slips. Will vou tell us what they are, please? 

A. (Writing): These are time reports made 
out by the drivers at the end of each shift. They 
show the time the truck worked and the time the 
truck was down. Also condition of truck. 

Mr. Barnett: Shall I read that, your Honor? 

The Court: Yes. 

(Answer read aloud by Mr. Barnett.) 


US oie eer, CL Bl: 91 


(Testimony of Robert Sinclair.) 
Mr. Barnett: We offer this as plaintiffs’ ex- 
hibit next [78] in order. 
The Court: Is there any objection? 
Mr. Schell: No objection. 
(Daily truck reports marked Plaintiffs’ Ex- 
hibit No. 4.) 


Mr. Barnett: Q. At whose request, or under 
whose supervision were these work sheets made? 

Mr. Schell: That is objected to as calling for 
the conclusion and opinion of the witness. 

A. Macco. 

Mr. Barnett: Q. Macco? A. Maceo, yes. 

Q. What would happen to the slips after they 
were made out? 

A. (Writing) A eopy was put in the office, 
and one was given to us. 

Q. A copy was put in the office and one was 
given to vou? A. Yes. 

@. And after each shift the driver would fill 
out the origina: and a copy, and put one in the 
office and give one to you, is that correct? 

A. Yes. 

Q. In arriving at the compilations as to the 
total time worked, as well as your profits, did you 


use those slips? A. Yes. 
@. And the other data you have told us about, 
is that correct? A, Wes: 


Q. In checking over those slips, Mr. Sinclair, 
I notice that there is no record for the 9th of De- 
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cember, that these records start, I believe, on the 
16th of December. iN, Neeson 

Q. Will you explain that to the jury, please? 

A. (Writing) ‘These slips were not available 
until the 16th. 

Mr. Barnett: Should I read that, your Honor? 

The Court: Yes. 

(Answer read aloud by Mr. Barnett.) [79] 

Mr. Barnett: @Q. You mean the 16th of Decem- 
ber, 1s that correct ? ms, Wes 

Q. Did your trucks work—withdraw _ that. 
When did vour trucks first work on the job? 

A. On the 9th. 

@. December 9th? A. Yes. 

Q. Did thev work between the 9th and 16th? 

A. JI have no recollection of how much they 
worked during this time. 

The Court: That isn’t an answer to the ques- 
tion. Did they work is the question. 

Aw i do i iknow. 

Mr. Barnett: Q. Have you any recollection of 
whether or not they worked between that time? 

A. SO, sir. 


@. Do vou recall them working on the 9th of 


December ? A. Yes, sir. 
@. Did they work again on the 16th? 
A. Wes, sir. 


Q. Do you know what occurred between that 
time with reference to the workability of the 
trucks 2 A. No. 
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@. Were any repairs made, or was anything 
done to the trucks that day, and if so, tell us the 
circumstances. | 

A. The real work did not start until the 16th. 
There was only one shovel on the job. After the 
first day Mr. Wells suggested that we put cab 
shields on the trucks, which we did between the 
9th and the 16th. We also put on steel sideboards, 
as the shovel had on wooden sideboards. 

(Answer read aloud by Mr. Barnett.) 


What was the purpose of the cab shields? 
It protects 
The driver? A. The driver, yes, sir. 
It protects the driver? A. Yes, sir. 
Is that a steel shield that goes entirely over 
the cab around the driver seat? A. Yes. 

Q. You mentioned something about steel planks 
on the truck. [80] 2 eects ia: 

@. What was the experience, or your experience 
on the first day in reference to those boards that 
you had on them ? 

A. The shovel brake are wooden sideboards. 
(Answer read by Mr. Barnett.) 


Mr. Barnett: I think that is all, your Honor. 
Oh, just one question. 

Q. Oh, Mr. Sinclair, you testified yesterday that 
at the hour of 2:30 on January 18th, you were told 
that you were through at 3:30. A. Yes, sir. 

Q. Did you have any other notice prior to that 


CGODPO 
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day that your services would not be required for 
the duration of the job? A. Never. 

@. After receiving that notice, what did you do? 

A. (Writing) There wasn’t anything to do. 

Mr. Schell: I move the answer go out as not 
responsive. 

The Court: Objection sustained. 

Mr. Barnett: @. I have in mind reference to 
vour securing other work or other employment or 
other contracting jobs for the trucks. 

A. (Writing) I went to several contractors and 
attempted to find work for the trucks. We were 
unsuccessful, mainly because there was no jobs go- 
ing on. 

(Answer read aloud by Mr. Barnett.) 


@. Did you and Mr. Farr subsequently find em- 
ployment ? A. Yes, sir. 

@. Can you state to us approximately how much 
money you and Mr. Farr earned between January 


18th and April 16th? A. Yes, sir. 
Q. Would you do so, please? A. $500.00. 
Q. $500.00? A. Yes, sir. [81] 


@. What happened to the trucks? 

A. (Writing) We left them on the job. 

Q. Were they subsequently repossessed or taken 
by Young & Son? A. Yes: sir 

Q. And subsequently sold by them? 

A, Wes, cir. 

Q. Do you know the amount that they sold 
them for? A. No, sir. 
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Mr. Barnett: May it be stipulated that it is 
$2,000, counsel? I beleve that is what the plead- 
ines set forth. I make that offer of proof in the 
spirit of saving time by not having to put Mr. 
Young on the stand again. 

Mr. Schell: I wanted to put him on the stand 
to ask him a couple of questions. 

Mr. Barnett: May it be stipulated he would so 
testify at this time, and you can put him on as 
far as your case is concerned ? 

Mr. Schell: No, I won’t. 

Mr. Barnett: All right. 

@. He has sent you a bill, or at least he claims 
you owe him $1500? 

Mr. Schell: Just a minute. That is objected 
to as incompetent, irrelevant and immaterial, and 
not the best evidence. 

The Court: I think it is the best evidence. He 
may answer. A. Yes, sir. 

Mr. Barneit: Q. Do you recall approximately 
how much money you spent and you became liable 
for in adjusting, tuning up, overhauling and mak- 
ing ready the auto trucks for this job; in other 
words, getting prepared for this Job? 

A. (Writing) Do you mean actually how much 
we spent? 

@. I mean the total amount that you spent, and 
what you became [82] liable for. 

A. (Writing) Yes, sir, I can, approximately. 

@. Will you state it please, or write it on the 
board ? 
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A. (Writing) Approximately $700.00. 

Q. Approximately $700.00? A. Wes,@eim 

@. In addition to that amount did you make 
expenditures while you were on the job, or become 
hable for them? Ae Wes sim: 

@. Approximately how much is that? 

A, (Writing) Does that mean gas and oil? 

@. No, I don’t mean upkeep; I mean expenses 
that might be charged against you, or that he claims 
for the preparation of the job, tires and things of 
that sort. A. $400.00. 

@. Four? A. Yes. 

@. Or $1100.00 in all, is that correct? 

A. Yes. 

Q. That doesn’t include oil or gas, or anything 
of that sort? A. No. 

@. Were there any other expenses you incurred 
in preparation for this work, and when I say that 
J mean all during that period of a week where you 
made certain charges to adjust your equipment for 
that work ? 

A. Just personal expenses. 

@. Do those figures include the steel planks and 
the cab shields? A. Wesmeur: 

Mr. Barnett: I think that is all, your Honor, 
from this witness. Thank you. 


Cross Examimation 
Mr. Schell: @Q. Mr. Sinclair, you say these 
trucks started to work on the 16th again? 
A. Yes, sir. 
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Q. Now, you had those trucks numbered 1], 22, 
oo and 44, did you not? 


A. (Writing) They were 1, 2, 3 and 4. [83] 

Q@. Were the numbers changed on them? 

Ae es, cir 

@. When? A. I don’t know. 

®. Later they were known as 11, 22, 33 and 
44, were they not? A. Yes, sir. 


Q. Now, from your tabulations, or from the 
original figures, the original records, will you tell us 
how much time the No. 11 worked on the 16th? 

A. (Writing) 314 hours. 

@. 314 hours? A. Yes. 

Q. Have you got that slip available? Can you 
lay your hands on that one for a moment, the No. 
11 truck for the 16th? 

(Document handed to witness. ) 


A. No, sir, I don’t see it here—ves, sir. 

@. During that dav I notice here that this slip 
is made out in apparently—it looks like a carbon. 

A. Yes, sir. 

@. And then in the carbon is written the No. 
11, and ‘‘3 hours’”’ under “‘hours worked,’’ and un- 
derneath that is written ‘‘3 hours’’ in pencil. Who 
put that in? pat aE altel 

Q. You did? A. Yes. 

(). This record is the record kept by the driver 
whose particular name happens to be Walter EH. 
Wood, wasn’t it? ie Yes sie 
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@. How many hours did they charge in the 
driver’s record? 

A. If you will notice the half hour is down time. 

@. That makes 24% hours net? 

A. 3 hours. 

@. You have 3 hours and ¥% an hour down time. 
Now, underneath ‘‘Remarks’’ is ‘‘Needs work on 
motor,’’ and ‘‘Cause for delay, motor trouble,’’ and 
‘‘Murther repairs needed—light switch.’’ Those 
were all on there at the time, were they not? 

ma Wes oie 

Q. Will you look at your book and tell us how 
many hours truck No. 22 worked on that day? 

A. (Writing) The same? 


oe. io, i. 
A. (Writing) No, the same. [84] 
@. The same? A. Yes. 


Q. Can you find the slip for truck 22 for that 
day ? A. Yes, sir. 


@. That shp was signed by whom? 

A. (Writing) By A. L. Maer. 

Q. By A. L. Farr, the plaintiff in this case? 

A. Yes, sir. 

Q. That truck worked three and a half hours? 

A. Yes, sir. 

Q. That truck worked three and a half hours? 

A. Yes, sir. 

Q. Now, how about truck 33, did that work that 
day? A. No, sir. 

@. Did truck 44 work that day? A. No. 

Q. You will have to answer audibly. 
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A. No. 

Q. It did not? wm, At did not. 

Q. Now, the shovels worked 14 hours that day, 
didn’t they ? A. I don’t know. 


The Court: You better write these answers. 
The reporter is not getting this, and I am not get- 
ting it, and perhaps the jury isn’t. 

A. (Writing) I do not know. 

The Court: Will vou take the responsibility of 
reading the answers, counsel ? 

Mr. Schell: Yes, your Honor. If am sorry, your 


Honor. 

Q. Now, on the 17th, how many hours did No. 
11 work? A. None. 

Q. None? A. None. 

Q. And the shovel worked 7 hours that day, did 
it not? A. JI don’t know. 


The Court: J am sorry, Mr. Sinclair. I didn’t 
hear it and I don’t know whether the reporter did 
or not. Will you please write it on the board. 

A. (Writing) I don't know. 

(Answer read aloud by Mr. Schell.) [85] 


Mr. Schell: Q. Now, how many hours did No. 
22 work that day? ie. 
@. Have vou that shp there? 
A. (Writing) There are two slips for that? 
(Answer read aloud by Mr. Schell.) 


@. Mr. Sinclair, I notice here on one report 
you say there are two slips on that, and it is signed 
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by Walter Wood. It gives truck 22 as 6 hours and 
15 minutes, is that mght? A. Yes, sir. 

Q. Then the next report for that same day is 
also signed by Walter Wood, and says, ‘‘ Hours 
worked—1 hour,’’ and ‘*Cause for delay—other 
truck down.’’ And somebody wrote in pencil here 
‘iil 22.7’ A. CWritine) I did that. 

(. How much did truck 33 work that day? 

A. None. 

Q. None. How much did truck 44 work that 
day? A. Six 

The Court: "Y Six hotest A. Yes. 

Mr. Schell: Q. Six hours. Now, we will skip 
to the 19th. The shovels worked 21 hours that day, 


did they not? A, “T don’t knoe sim 

@. You don’t know? A. No, sir. 

®. How many hours did No. 11 work on that 
day? A. (Writing) 91,. 

@. 9144. How many hours did truck No. 2 
work that day? A. ThA. 

Q. Tp. 


Mr. Barnett: Does counsel refer to truck 22 
in that last question ? 

Mr. Schell: My intention was to say ‘‘22.’’ 

The Court: You said ‘‘2.’’ 

Mr. Schell: I beg your pardon. 

@. Was there any down time on No. 22 that 
day? [86] 

A. (Writing) I think there was a half hour. 

Q. On the same day, the 19th, how many hours 
did truck 33 work? A. 205,/. 
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@. How much down time? A. YY, hour. 

Q. % hour. 20% is the first figure, and 14 hour 
for the down time, is that right? A. Yes. 

@. Have you the shp for this last truck, 33, for 
that date? A. Four ships. 

Q. Four slips? A. Yes. 

@. May I see them, please. Mr. Farr signed 
one of those slips, did he? A. Yes, sir. 


@. Did you drive any of these trucks yourself? 
A. (Writing) Only to and from the job, or in 
the yard. 
(Answer read by Mr. Schell.) 


Q. When you discussed with Mr. Wells the mat- 
ter of doing hauling, nothing was said about vour 
driving the trucks personally, was there? 

ive NIG, SIT. 

Mr. Schell: Did your Honor hear that answer? 

The Court: No, I didn’t hear it. 

Mr. Schell: The answer was ‘‘No, sir.”’ 

Q. In other words, you were devoting your time 
to the operation of the business, is that mght? 

A. That is true. 

@. The business of Farr and Sinclair, is that 
right? A. Yes, sir. 

Q. That at that time was the trucking busi- 
ness ? Bul Y esse 

@. Now, these mechanics you had, did you do 
any mechanical work in addition to the work these 
mechanies did ? A. Yes, sir. 

Q. What was the total of the mechanics’ sal- 
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aries and insurance during the period from De- 
ecember 9th to January 18th, inclusive? [87] 

A. $688.69. 

Q. $688.69? A. Wés, sim: 

Q@. How much additional was there for insur- 
ance? 

A. (Writing) That was included in that figure. 

(Answer read by Mr. Schell.) 


Q. Now, there is no time included in that figure 
for your work or for Mr. Farr’s work, is that 
right ? &. Me, cit. 

Q. Better write that down. 

A. (Writing) No. 

Q. Have you figured out from the number of 
hours how much per hour mechanics’ time was on 
those trucks, mechanics’ and insurance time? 

The Court: Do vou mean average? 

Mr. Schell: Yes, the average for the period of 
time they worked. Ae ‘No. 

Q. Well, Mr. Sinclair, vesterday Oh, the 
answer is ‘*No.’’ You said that the mechanics’ time 
was 32 cents—cost of mechanics’ time was 32 cents 
per operating truck hour? A. Yes. 

Q. You stated this morning that the total time 
that those four trucks worked was 669 hours? 


ae Wes, Sim 

Q@. And your mechanics’ time is $688.69? 

A. Yes, sir. 

Q. So that the cost per hour of your mechanics’ 
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time and insurance 1s something tn excess of a dol- 


lar an hour, is 1t not? A. ao, sir. 
@. There were 669 hours work for all four 
trucks ? A, Yes, six. 


Q. Now, how much was the unpaid bills for 
parts at the conclusion of the job? 
A. (Writing) I can only make that approxima- 
tion. 
(Answer read by Mr. Schell.) 


Q. Now, Mr. Sinclair, to refresh your memory, 
didn’t you have [88] bills of $716.39 at the end of 
the job for parts? ne No. Sie 

Q. What is your approximation of the amount 
of the bills outstanding at the end of the job? 

A. The amount of the bills was approximately 
$818.00, but these bills were not all for parts. 

Q. How much of them were for parts? 

A. Approximately $300.00. 

(Answer read by Mr. Schell.) 


Q. Now, Macco had paid some bills for you, 
had they not—some parts of your request? 

A. (Writing) I don’t know if the bills were 
paid. 

Q. Mr. Sinclair, you say that only approxi- 
matelv $300.00 of those bills were for parts. What 
was the balance of them for? 

A. The balance was for permanent improve- 
ments on the trucks, which we considered capital 
investment. 
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Q. Now, Mr. Sinclair, you paid $3500 for those 
four trucks, is that correct? A. Yes, sir. 

Q. You say when they left the job on the 17th 
or 18th of January they were in very good condi- 
tion ? Ae Y esesi? 

Q. Had you made the payment to Young & Son 
that was due in the early part of January? 

A. (Writing) Macco was supposed to make the 
payments direct. 

Mr. Schell: I move the answer go out as not 
responsive. 

The Court: What was the question? 

(Question read. ) 


The Court: The answer is stricken out. 

Mr. Schell: Q. Will you answer that question 
yes or no, Mr. Sinelair; have you made the pay- 
ments? A. OWriting) No, I had not. 

Q. Now, Mr. Sinclair, in your testimony yester- 
day you said that [89] one of the items to be taken 
into consideration in determining costs was depre- 
elation. A. Yes, sir 

Q. But in your figure that you put down yester- 
day you had mechanics at 32 cents per hour, insur- 
ance 27 cents, parts 42 cents, gasoline 58 cents and 
down time 36 cents, for a total of $1.95. Did you 
figure anything on depreciation ? 

A. (Writing) The trucks did not depreciate. 
They inereased in value. 

Q. Now, when your contracts terminated on 
the 18th of January, as you claimed, did you try 
to sell those trucks that had increased in value? 
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A. No. 

@. In the figures that you had down on the 
board in determining costs, did you have anything 
for wear and tear on tires? A. Yes, sir. 

@. Where was that? A. I mean no, sit. 

The Court: The answer was ‘‘ No.”’ 

Mr. Schell: Q. You had included nothing in 
your cost for depreciation or for tires? 

A. No, sir. 

Q. What is the cost per operative truck hour on 
tires on this type of truck? Have you ever kept 
a record of that? 

A. Yes, but I could not say offhand. 

@. To refresh your recollection, isn’t it about 
20 cents per operated hour? 

A. (Writing) I don’t know, sir. 

Q. Now, this insurance that vou had here was 
27 cents,—as an item, what kind of insuvance does 
that cover? 

A. (Writing) Collision, property damage, pub- 
lic hability. 

(Answer read by Mr. Schell.) 

Q. That is the 27 cent item, is that right? 

A. Yes. 

Q. Now, under vour arrangement with Macco 
you also paid the compensation insurance on the 
drivers, did you not? [90] 

A. (Writing) I don’t know. 

Q. Mr. Sinclair, you went into the office of the 
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Macco Construction Company from time to time 
and checked your account, didn’t you, with them? 
' A. (Writing) Only once. 

Q. Only once? A. Yes. 

@. And when was that? 

A. (Writing) At the time we were terminated. 

(Answer read by Mr. Schell.) 


@. At that time you went over the accounts 
with Mr. Tucker, did you not? A. Yes, sir. 

Q. No mention was made at that time of any 
contract between you and Maceo? 

A. (Writing) I don’t remember. 

@. You don’t remember. Isn’t it a fact that 
at that time Mr. Tucker showed you an itemized 
list of all the income and the expenses? 

A. Yes, sir. 

Q@. At that time you stated that this account 
was substantially correct, did you not? 

A, “Wes, Sir, 

@.” Yousaid *’ Yes’? A. Yes. 

Mr Schell: Did vour Honor hear that ‘‘ Yes, 
our 7 

The Court: Yes. 

Mr. Schell: @Q. In that there were several ad- 
ditional items, were there not, such as payroll, 
taxes, lke social security ? 

A. (Writing) I have here an item that reads, 
‘Drivers’ time compensation at 11 per cent— 
8979.”’ 

(Answer read by Mr. Schell.) 
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®. That item was not figured by you m ar- 
riving at your cost of operation, was it? 

A. Not sim 

Q. Did you figure anything for social security 


to drivers? A. No, sir. 
Q. You said that you figured mechanics’ time 
at 32 cents an [91] hour? A es, Sir. 


Q. How did you figure that? 
A. (Writing) Under normal operations we 
would use one mechanic per shift at $9.00. 
(Answer read by Mr. Schell.) 


@. In your direct examination you said that 
vou had made a profit of 75 per cent. 

The Court: 75 cents. 

Mr. Schell: 75 cents per operated hour per 


truck. A. Yes, sir. 
@. During the period from December 9th to 
January 18th? A. Yes, sir. 


@. In arriving at that figure did you take in 
the actual cost of the mechanics that you put out 
in this particular time ? 

A. (Writing) Most of the mechanical work was 
done for the purpose of putting the trucks in shape 
for the job, and naturally was charged to capital 
investment. 

(Answer read by Mr. Schell.) 


Q. Isn't it a fact, Mr Sinclair, that taking in 
all of the expenses, whether thev were charged by 
you to capital or otherwise, that the operations 
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during that period from December 9th to January 
18th resulted in a loss? 

A. I don’t know how—— 

The Court: Just write your answer on the 
board ? 

A. (Writing) I don’t know how to answer that. 

(Answer read by Mr. Schell.) 


Mr. Schell: Q. Mr. Sinclair, this account that 
you went over with Mr. Tucker, which you said 
was substantially correct, had $300 and some odd 
dollars in it, didn’t it, left in the hands of Macco? 

A. (Writing) Approximately $400. 

Q. A little less than $400, wasn't it? 

A. No. [92] 

Mr. Schell: The answer was “Approximately 
$400.”’ 

Q. There were $810 worth of outstanding bills, 
is that right? A. That's right. 

Q. Or $818, wasn’t it? mM Wes 

Q. That didn’t even take into account your as- 
signment to Young & Son? Au Wo, sir. 

Q. In these computations or cost of operations 
you made, you haven’t included anything for your 
time, or for the time of Mr. Farr, have you? 

A. No, sir. 

Q. What do you figure the value of your time? 

A. $1.25 per hour. 

Q. $1.25 per hour? A. Yes, sir. 

Q. What do you figure the value of Mr. Farr’s 
time? A. (Writing) The same. 
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The Court: Is that going to be somewhat pro- 
tracted, counsel ? 

Mr. Sehell: I have about 10 or 15 more ques- 
tions, your Honor. 

The Court: We will take a short recess now. 
Court will be in recess. 

(Recess. ) 


Mr. Schell: @. Mr. Sinclair, in arriving at 
these various figure of so much per operated hour 
for mechanics, you were using the basis of the 
trucks working 21 hours a day, were you not? 

A es, Sit 

Q. Therefore, if the trucks didn’t average 21 
hours a day, each of these figures per houz would 
go up? A. No, sir. 

Q. Well, in taking mechanics at $9.00 per 
day 

Mr. Barnett: May I suggest that the witness 
wants to write something down, your Honor. [93] 

A. (Writing): I allowed for breakdown time. 

(Answer read by Mr. Schell.) 


Mr. Schell: Q. Will you tell us, just by way 
of example, in arriving at the item of parts of 42 
eents per operated hour, just how you arrived at 
that? 

A. (Writing): I took the actual cost of the 
parts purchased on the job, and divided it into the 
total number of hours worked. 

(Answer read by Mr. Schell.) 
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Q. What was the sum you used as the total cost 
of the parts? A, (Writing): $262%32 
(Answer read by Mr. Schell.) 


@. Mr. Sinclair, did you take into consideration 
the three hundred odd dollars worth of bills for 
parts that were still outstanding ? 

A. (Writing): ‘Those bills were not for parts. 

(Answer read by Mr. Schell.) 

@. Mr. Sinclair, I understood you to say a little 
while ago that $300 worth of those were for parts? 

A. (Writing): IJ said approximately. 

(Answer read by Mr. Schell.) 


Q. Did you include that $300 in the amount of 
the cost of the parts? 
A. (Writing): I don’t understand. 
(Answer read by Mr. Schell.) 


Q@. Let us get it this way: How much did con 
actually pay out yourself for parts in cash? 
A. (Writing): JI did not purchase parts for 
eash. The money I paid out was for improvements. 
(Answer read by Mr. Schell.) 


@. What do you eall improvements ? 
A. (Writing): Anything that improves it, 
such as headlights, windshields, et cetera. 
(Answer read by Mr. Schell.) 


Q. Now, Mr. Sinclair, in arriving at the cost 
of mechanics’ [94] time, will you put down how 


you arrived at that? 


UA, Wome ck al. 111 


(Testimony of Robert Sinclair.) 

A. (Writing): Total? 

Q. The mechanies’ time? 

A. (Writing): TI have, sir. 

Q. I thought this was parts. 

A. (Writing): I said under normal opera- 
tions we would use one mechanic per shift at $9.00. 

(Answer read by Mr. Schell.) 


Q. Now, taking a three shift day, that would be 
how much for mechanics—$27.00, would it not? 

Lae aes. 

Q. Put that down, will you. 

A. (Writing): Yes. 

@. How many hours of truck time did you use 
for that same period? 

A. (Writing): Hach truck and 21 hours per 
day, or 84 truck hours. 

Q. That gave you 32 cents, did 1t? 

A. Yes, sir. 

Q. Then that figure contemplated that each 
truck worked tue full 21 hours every day? 

A. (Writing): I allowed for breakdown time 
at the rate of 12 truck hours per day. Actually on 
the job, breakdown time was 9 per cent. 

(Answer read by Mr. Schell.) 


Q. Is that how you arrived at this figure of 36 


cents ? A, Sesmcr. 
Q. ‘That is the cost of the man, the driver, while 
you are paying the driver for breakdown time ’ 
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A. (Writing): The cost of driving @id Alco 
lost time. 
(Answer read by Mr. Schell.) 


Q. My. Sinclair, you stated you had been in the 
trucking business how long? 

A. (Writing): Since 1939. 

@. What business were you in in September and 
October, of 1940? 

A. I had sold out to my partner and was look- 
ing for a job with trucks. 

(Answer read by Mr. Schell.) 


@. When had you sold to your partner ? 
A. (Writing): About [95] August 30th. 
(Answer read by Mr. Schell.) 


@. What was that partner’s name? 

A. (Writing): C. E. Butler was involved—. 
May I erase that? 

Myr. Schell: Yes, as far as I am concerned you 
may erase that. 

A. CWitihng): T. W: Bowdim, 

Q. By the way, Mr. Sinclair, on this hauling 
that you did there at the Bethlehem job, where was 
that hauling from and where to? 

A. (Writing): From the hill to several differ- 
ent places. 

Q. What are some of the city streets you went 
over ? 

A. (Writing): I don’t know the names of any 
except Third Street. 

(Answer read by Mr. Schell.) 
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Q. And Third Street is a street in the City of 
San Francisco ? A. Yes. 

Mr. Schell: Did your Honor hear that? He 
said ‘‘ Yes.”’ 

The Court: Yes. 

Mr. Schell: Q. What type of work did you do 
from the 9th of December to the 18th of January? 
What duties did you perform? 

A. (Writing): I helped our mechanie. 

Q. Did you do any supervising of the operation 
of the trucks, that 1s, watch the drivers to see that 
they properly drove them? 

A. (Writing): Yes, only as far as their driv- 
ing was concerned. 

(Answer read by Mr. Schell.) 


Q. Did you also let any men go? 
A. “Mo, sit. 

Q. Mr. Farv did all the firing? 
A. Yes, sir. 

Q. 


At the time that you had the conversation 
with Mr. Wells when you presented the guaranty 
to him and he stated that he did not have any 
authority to sign it, had you purchased the trucks 
at that time? AGING. sir 

Q. Where did you do your mechanical work? 
Did you a job? [96] 

A. (Writing): We used an old building at the 
Bethlehem yard along with other truck owners. 
(Answer read by Mr. Schell.) 
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A. (Writing): We were all requested to move 
out, and thereafter did our work in the open. 

Mr. Sehell: He has added, ‘‘We were all re- 
quested to move out, and thereafter did our work 
WS colive: (eye cera aad 

Q. During the time from December 9th, 1940, to 
January 18th, 1941, did you devote all of your busi- 
ness time to the operation of this trucking busi- 
ness ? A, “iésesit" 

Mi. Sehell: I think that is all. 


Redirect Examination 

Myr. Barnett: Q@. Mr. Sinclair, you were asked 
by My. Schell on cross examination the total time 
paid to the mechanics, and I believe you stated it 
$688.00, and then you were asked the total hours 
worked. Would you like to explain that answer as 
affecting the arriving at your net profit? 

A. Yessir: 

Q. Would you do so, please? 

A. (Writing): The mechanical work which 
was done on the trucks was anticipated. We ex- 
pected to have to spend quite a sum of money to 
put these trucks in shape. Naturally, this amount 
cannot be charged to normal operation expenses. 
If we had been permitted to finish the job, the 
normal operating expenses for mechanics would 
have been the figure established. 

Mr. Schell: We move to strike the last portion 
of the answer as a conclusion of the witness; that 
is, that portion from, ‘‘if we had been permitted,”’ 
on to the end. 
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Mr. Barnett: Your Honor, it is elementary. It 
goes to [97] the explanation for total operating 
expense. 

The Court: I think the answer may remain. I 
will let it go at that. 

Mr. Barnett: Q. Mr. Sinclair, will you look at 
those work sheets that you have? 

A. These? 

My. Barnett: Yes. May I have one of those, 
Mr. Bailiff, please. 

(Paper handed to Mr. Barnett. ) 


@. Now, these work sheets are entitled ‘‘ Daily 
Truck Report.’’ Then appears a printed designa- 
fiom, Date,’ When printed “ruck Number,’’ 
“Hours Worked,”’ ‘‘Hours Down,’’ ‘‘Truckloads,’’ 
‘“¢Shovel Number.’’ Then below that is printed 
‘‘Cause for Delay.’? Then immediately under that 
appears the printed matter ‘‘Gasoline, Motor Oils, 
Transmission Oils, Hoist Oils, Chain Oils, Cond- 
tion of Truck, Repairs Needed.’’ Now, was it the 
customary practice that after each trip the driver 
would fill in the blanks provided for those things 
that required attention ? 

A. After each shift. 

Q. And after the designation, ‘‘Condition of 
Truck,’ I notice in some of these appears the 
word, ‘‘O. K.’’ Then in others appears no com- 
ment at all, and in a few of them—I don’t seem to 
have one here. Do you happen to have one there 
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in your hand that has some other designation after 
the words ‘‘Condition of Truck’’? 

(Paper handed to Mr. Barnett.) 


@. (Continuing): In others appear the desig- 
nation, such as the one LI am reading from, 
‘‘Brakes adjusted.’’ Where there is no comment 
in any of these, Mr. Sinclair, would that mean 
anything ? 

Mr. Schell: Just a moment. That will be ob- 
jected to as calling for the conclusion of the wit- 
ness as to what was in the driver’s mind by failure 
to say anything. [98] 

The Court: I don’t think it is objectionable. I 
think we all know what the situation would be. If 
there was no comment there was nothing expected 
to be wrong with the truck. 

My. Barnett: ‘That is all we are asking here. 

Q. Will you answer that, please? 

A. (Writing): Evidently that truck was O. K. 

(Answer read by Mr. Barnett.) 


@. In the absence of any writing behind the 
designation ‘‘Condition of T'ruck,’’ the truck was 
O. K.% A. Yes. 

Q. Now, counsel has called your attention to the 
fact, if it be a fact, that on the 9th of December, 
and on the 16th of December, and other days, trucks 
11, 22, 33 and 44 worked less than—I will strike 
that; worked three and a half hours, and other 
smaller number of hours. Would you explain to 
the jury how that came up? 
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A. (Writing): Mr. Birch’s foreman told us at 
the beginning of each shift told us how many of 
our trucks he could use. We were continually 
arguing with Mr. Birch and complaining because 
he only once, on December 9th, said ‘All four 
trucks.’’ He would sometimes remove our truek 
at the half shift and put our driver on some other 
truck. 

Q. You were only paid for the actual number 
of hours that your truck worked, is that correct 2 

oe Vesmsis:. 

Q. ‘Yes, sir.’? At the time that you first went 
to work there were there any Macco trucks on the 
job? AG INO. sit. 

Q@. When did they come on the job, if you know? 

A. (Writing): After January 16th. 

Q. That is after your services were terminated ? 

me Yessir 

Q. In referring to the amount of net profit 
which you made, you were asked whether or not 
you took into consideration social security and com- 
pensation insurance. I will ask you now [99] 
whether or not those two 1tems were included in the 
$1.42 which was paid by Maceo in addition to 
the $2.70? 

A. (Writing): I understood at the time of the 
contract that Macco was to pay driving, and 


also s. s. 
(Answer read by Mr. Barnett.) 


@. Is that “s. s.’’ for ““soeial seeurity’’? 
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Mr. Schell: I move to strike the answer. It is 
a conclusion of the witness. 

The Court: Objection sustained. The answer is 
stricken. 

Mr. Barnett: @Q. Was that told to you by any- 
one? 

A, (Writing): Mr. Wells said Macco would 
take care of the drivers’ wages. 

(Answer read by Mr. Barnett.) 


@. Do you know what was paid for drivers per 
hour at that time? Do you know what the rate 
was ¢ 

A. (Writing): I believe it was $9.00 for seven 
hours. 

@. You stated on cross examination that you 
did not believe that the trucks decreased in value, 
but increased in value. Would you state to the 
jury, or explain to the jury how you came to that 
conclusion ? 

A. (Writing): The trucks did not have head- 
lights or windshields or tail lights or cab shields 
when we got them. We installed all of these. 

Q. What were the condition of the tires—with- 
draw that. Did you purchase any new tires for 
your trucks? 

A. We purchased five spares. 

Q. I notice in one of these work sheets, Mr. 
Sinclair, after the designation ‘‘Signed’’ appears 
“®. Sinclair.’ Useliat yon? A. Nop ar 

Q. Someone else by that name, is that true? 
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A. Yes, sir. 

Q. Do you know whether or not Mr. Farr was 
paid for any time [100] that he actually drove any 
trucks ? 

A. (Writing): He was not paid. 

(Answer read by Mr. Barnett.) 


Mr. Barnett: That is all, your Honor. 


Recross Examination 

Mr. Schell: Q. As far as driving, that was a 
service you rendered in connection with your busi- 
ness when a driver didn’t show up? 

A. It turned out that way. 

Q. By the way, neither one of you belong to the 
union, do you? 

Mr. Barnett: Your Honor, [ will object to that. 

Mr. Schell: I think that is material as far as 
personal time is concerned as a driver. 

The Court: I think he may answer. 

A. (Woriting): I belonged to Local 490, Val- 
lejo, but I was behind in dues. Mr. arr had made 
application to 490, but had not been initiated. 

Mr. Schell: Q. You didn’t transfer down to 
San Francisco? 

A. (Writing): I tried. I asked Mr. Wells if 
he would advance the money to pay my back dues 
out of our earnings, but he refused to do so. 

(Answer read by Mr. Schell.) 


Q. Mr. Sinclair, truck No. 11—withdraw that, 
if the Court please. Have you made a list at all 
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of the various notations about trouble with the 
trucks that are included in all those different slips 
you had? A. No. 

Truck 33 broke an axle, did it not? 

It might have. 

And it broke a transmission shaft? 
(Writing): I don’t know, sir. [101] 

And it broke a spring? 

(Writing): I don’t know. 

It had to have one rear wheel repaired ? 
(Writing): That’s right, yes, sir. 

And you had to have something done to the 
transmission because the gears stuck, didn’t you? 

A, No, sir. 

@. One of the trucks had to have a new rear 
axle put in? 

“A. (Writing): I don’t know. 

q@. Would you call those things improvements ? 

Be, No, sif. 

Q. Now, Mr. Sinclair, at no time from Decem- 
ber Ist up to and including April 16th, 1941, did 
you or Mr. Farr, or the firm of Farr and Sinclair, 
have a city carrier’s permit from the Railroad 
Commission of the State of California ? 

ee N 0,8 ir. 

Q. You had had a permit with Thomas Bowlin 
from October 21st, 1940, to November 1dth, 1940, 
at which time it was revoked, isn’t that true? 

Mr. Barnett: I will make the objection it 1s 
incompetent, irrelevant and immaterial. 


OFOroprore 
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The Court: Objection sustained. 

Mr. Schell: That is ail, your Honor. 

Mr. Barnett: No further questions, your Honor. 
I will question Mr. Young, your Honor, and then 
the plaintiff will rest. Mr. Young, please. 


FRANK YOUNG, 
Recalled for the Plaintiffs; Previously sworn. 


Direct Examination 
(Resumed ) 

Mr. Barnett: Q. Mr. Young, we are interested 
in how much you sold these trucks for? 

A. I sold them for $2,000. 

Q. How much do Farr and Sinclair, according 
to your records, owe you? A. $1,500. [102] 

Q. I don’t recall if I asked you yesterday or 
not if you had received any payment under this 
assignment from Macco Construction Company ? 

A. I have not. 

My. Barnett: ‘that’s all. 

My. Schell: Just a minute. 


Cross Examination 
Mr. Schell: Q. When you sold the trucks, to 
whom did you sell them? 
A. To Weaver Motor Company. In fact, I 
traded them in on other trucks. 
Q. Were the trucks worth less when you sold 
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them the second time than when vou sold them to 
Farr and Sinclair? 

A. I couldn’t say whether they were or not. I 
don’t know. 

Q. By the way, did you have to tow those trucks 
to get them into your shop? 

A. I believe there was one towed in on account 
of not having a battery. 

Mr. Schell: That is all. 

Mr. Barnett: That is all. 

Mr. O’Neill: May I ask the witness a question 
to straighten out a matter? 

The Court: Yes, if there is no objection. 

Mr. Schell: No objection. 

Mr. O’Neill: @Q. Mr. Young, you stated in re- 
sponse to counsel’s question, as I understood you, 
that you figured they owed $1,500. A. Yes. 

Q. You arrived at that, did you not, by taking 
the contract price of $3,500, subtracting $2,000 
which you received on the sale, leaving a balance 
of $1,500? Ay Yes, sir 

Mr. O’Neill: That is all. 

Mr. Barnett: Plaintiff will rest, your Honor. 

[103] 

The Court: Ladies and gentlemen of the jury, 
you are excused now until 2 o’clock, and please 
observe the former instructions given you by the 
Court. You may retire until 2 o’clock. 

(Thereupon a recess was taken until 2 
o’clock P. M. of the same day.) [104] 
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Mr. Barnett: If your Honor please, I am asking 
your Honor’s permission to reopen the plaintiffs’ 
case for the limited purpose of offering a docu- 
ment in evidence which purports to be filed with 
the Railroad Commission, December 5th, 1940, and 
subsequently delivered to Mr. Sinclair. I don’t 
believe there is any objection to this offer. 

Mr. Schell: May I see it for a moment? I don’t 
think there is any objection, but may I see it for a 
moment ? 

(Paper handed to Mr. Schell.) 


Mr. Schell: We have no objection. It is stipu- 
lated in this letter of transmittal in connection with 
the permit, counsel has stipulated that no permit 
was applied for. 

Mr. Barnett: There was an application, but the 
appheation was subsequently withdrawn. This was 
filled in in December, and the application was sub- 
sequently withdrawn, and this document which was 
filed with the Railroad Commission, consisting of a 
letter, as well as an insurance policy, was given 
by the Railroad Commission to Mr. Farr, and the 
appheation was withdrawn. 

Mr. Schell: We will stipulate no permit was 
ever issued. 

Mr. Barnett: No, no permit was ever issued. 
We offer that as plaintiffs’ exhibit, and the plain- 
titi Cai NOW Test. 

The Court: The case can be reopened by stipu- 
lation that this document was received. 


124. Macco Construction Co. 


Mr. Schell: We will stipulate he may reopen the 
case for the purpose of offering that document. 
The Court: The document is received by stipu- 
lation. Plaintiff now closes its case. [105] 
(Letter dated December 4th, 1940, and in- 
surance policy attached thereto marked ‘' Plain- 
tits’ Hixiaiat Ao.go >) 


Mr. Schell: Now, I file a separate motion. 
The Court: Motion denied. Proceed. 
Mr. Scheli: Muy. Gerhart, please. 


J. R. GHRHART 


ealled for the Defendants; Sworn. 

The Clerk: Q. Will you state your name to 
the Court and jury? A. ds Ie “Gerhart. 

Mr. Schell: Q. What is your occupation, Mr. 
Gerhart ? 

A. Secretary-treasurer and business manager of 
the Building Material Drivers’ Union. 

Q. Is that union in San Francisco? 

As Wt is: 

Q. The Building Material Drivers’ Union has 
jurisdiction over the members, the people that 
drive dump trucks? A. Yes, it does. 

@. Was that so in the period of December and 
January—December of 1940 and January of 1941? 

A. Yes. 

Q. Through your office did you send out drivers 
for work on dump trucks? A. We do. 
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@. Are you familiar with the job that was 
done, known as the Bethlehem Steel job that was 
going on in December of 1940 and January of 
1941? 

A. Yes, it was a job—yes, I am. 

@. Did you furnish drivers for dump trucks 
on that job? pi Eich: 

Q. That is, through the union in your official 
capacity with the union? A. Yes, I did. 

Q. Did you furnish any drivers—withdraw that. 
Were vou familiar with the Farr and Sinclair 
trucks that were on that [106] job? 

A. I am familiar with all of the trucks that 
were on the job. There may be some that I just 
couldnt recali to memory. We had trucks in 
from Napa, and we had trucks in from 


The Court: Just confine yourself to the Farr 
and Sinclair tiucks. 

A. The Farr and Sinclair trucks were Auto- 
cars—I believe four of them. 

Mr. Schell: Q. Four Autocar dump trucks? 

A. Yes, sir. 

Q. Did you send anv drivers for the operation 
of those trucks? A. Yes. 

Q. State whether or not you had any difficulty 
obtaining drivers for those trucks. 

Mr. Barnett: Just a moment. We will object 
to that question on the ground it 1s incompetent, 
irrelevant and immaterial, and no proper fonnda- 
tion has been laid. and based on hearsay. 
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The Court: No, I think I will overtule the 
objection. He may answer. 

A. What was the question? 

Mr. Schell: May the reporter read back the 
question ? 

The Court: The reporter will read the ques- 
tion. 

(Question read.) 


A. I did. 

Mr. Barnett: And further, calling for the con- 
clusion of the witness. 

The Court: Objection overruled. 

Mr. Schell: Q. What difficulty did you have 
in that regard, Mr. Gerhart? 

Mr. Barnett: The same objection, your Honor. 

[107 | 

The Court: Objection overruled. 

A. The question was, what difficulties did I 
have? 

Mr. Sehell: Yes. 

A. The drivers objected to going on the trucks 
because they were not sure, due to the condition, 
how long they would be able to operate them. We 
work on a half and a whole day basis, and the 
men work in several shifts. 

Mr. Barnett: I ask the answer be stricken out 
as based on hearsay and not made in the presence 
of either of the plaintiffs. 

The Court: Objection overruled. 

Mr. Schell: You may cross examine. 
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Cross Examination 
Mr. Barnett: @. You receive a salary, do you, 


from this union ? 1 OS te lay 
Q. Is either Farr or Sinclair a member of your 
union ? Nees Gi 1”, 


Q. Do you know who paid your drivers for 
the work that they were doing? 

A. Macco Construction Company. 

@. Are they ones that asked you to send the 


drivers out? A. They were. 
Q. Do you still do business with Maceo Con- 
struction Company? A. We do. 


@. How many drivers did you send out during 
the period from December 9th to April 16th? 

A. That would be hard to say. Maceco’s record 
would show. 

Q. Well, approximately ? 

A. That would be hard to state. We had ealls 
for drivers to go on and men turned the jobs down 
and wouldn’t take the jobs. 

Mr. Barnett: That is, the Macco job. 

A. For the Sinclair trucks. [108] 

@. Do you remember the date that this oc 
curred ? A. What was that? 

Q. Do you remember the date that this oc- 
eurred ? | 

A. No, I have no way of knowing. We don’t 
keep a record of the dates that our men are sent 
to the jobs. We send them, and they get work 
for one day or they get work indefinitely. 
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Q. Did Macco furnish all the drivers for all 
the trucks on this job? 

A. To the best of my knowledge. 

Q. Do you remember any of the other trucks 
on the job? 

A. Yes, there was a man from Sunnyvale. 

®. Pardon me? 

A. There was one from Sunnyvale. I don’t 
recall the contractor’s name. We paid little at- 
tention to that because the drivers were hired 
through Macco. Those coming from the outside, 
they were allowed to bring a driver for each piece 
of equipment provided they were members of the 
particular union from the territory in which they 
resided. 

Q. Who allowed that? 

A. That is by agreement between local unions 
in Northern California. 

@. The union allowed the owner of a truck to 
bring one driver, is that true? 

A, ‘Weiser: 

Q. Did I understand you, Mr. Gerhart, and 
did you mean to convey to his Honor and to this 
jury, that when Macco would phone for a driver 
or drivers they would tell you what equipment 
that driver was to be on? A. Yes. 

@. That is true? 

A. Yes, that is true. 

Q. What equipment did the Hayward Company 
have? 
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A. Autoears; no, not Autocars. They had, I 
believe, some Internationals. I am not positive of 
that. That has been quite some time ago. ‘here 
was many different kinds of equipment on the 
job. [109] 

@. What other makes? You explained spectfi- 
eally about the Autoears and the Internationals. 
Now, what other makes? 

A. Macks and Whites. I am not certain of the 
type of equipment the Hayward Company operates, 
but I have seen equipment both on Macco’s job 
and on ‘'reasure Island. 

. Have you ever seen the Farr and Sinclair 
equipment ? A. Yes. 

@. When was that? 

A. That was part of the time while it was work- 
ing on the Bethlehem job of Macco’s; and part of 
the time while it was standing on the job. 

Q. Was that standing in Nevember, December, 
January, February or March? 

A. ft imagine it was around that time. 

Q. What year? 

A. About two years ago, I should judge. 

Q. Do you know how many trucks Macco had 
operating during that period? 

A. No, I wouldn’t. You mean his own and 
hired ? 

@. I mean the total number of trucks. 

A. I wouldn’t know. 

@. You have no idea of the total number of 
drivers furnished ? A. No. 
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Mr. Barnett: That is all. 
Mr. Sehell: That is all. 
Mr. Crawford, please. 


FRED CRAWFORD, 


ealled for the Defendants; Sworn. 
The Clerk: Will you please state your name 
to the Court and jury. A. Fred Crawford. 
Mr. Schell: Q. Keep your voice up, Mr. Craw- 
ford, so we can hear you, please. Now, what is 
your oceupation? [110] A. Truck driver. 
By whom are you employed now? 
Maeco Construction Company. 
How long have you been operating trucks? 
About 20 years. 
Did vou work down on the Bethlehem job 
in December of 1940? Ae Ves. 
Q. Do vou know the Farr and Sinelair trueks, 
the Autocar dump trucks? A. Yes. 
Did you ever drive one? 


i 


I drove one one day. 

When was that? A. The first day. 
Did you drive it thereafter? A; aio. 
Why not? 

No good; I wouldn’t drive them. 

Why wouldn’t you drive them? 


>OPOOoOPO 


Well, they just was in my estimation unsafe 
for me to drive. They might be safe for some 
fellows, but I didn’t think so. 
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Q. In what regard were they unsafe? 

A. There were no shields over them, no protec- 
tion in driving. The brakes might hold and might 
not, and you had to be up in there to kind of hold 
them, and with the shovel swinging around with 
the dirt you are liable to get hit on the head. 

@. How were the operations otherwise? For 
instance, when you dumped how were they? 

Mr. Barnett: Just a moment, your Honor. 1! 
make the objection that this witness drove one 
truck on one day. ‘T'he question now is as to the 
operations of the trucks. The objection is based 
on the ground that the proper foundation has not 
been laid. 

Mr. Schell: I think the objection is well taken. 

®. How about this particular truck, so far as 
the hoisting and dumping of material was con- 
cerned? [111] 

A. It would hoist all right if you didn’t have too 
big a load to rear up on you. 

@. It would do what? 

A. It would rear up. The load would kind of 
hang up if you wasn’t pretty careful with them. 

Q. Did you see the other—withdraw that. Did 
you continue to drive down there on that job there- 
after ? A. Yes. 

You will have to answer audibly. 

What is that? 

You will have to answer out loud. 

Yes, I drove the rest of the job down there. 


POoro 
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Q. What kind of trucks did you drive there- 
after ? 

A. Oh, Macks, Internationals and Sterlings. 

(). Did you see these trucks, these Autocar 
dump trucks from time to time on the job? 

A. Yes, I seen them there. 

Q. Did you notice whether or not they were 
frequently broken down? 

A. Well, yes, they were in the shop quite a 
little bit. 

Mr. Schell: Take the witness. 


Cross Examination 

Mr. Barnett: @. Where do you work now, Mr. 
Crawford ? 

A. For Maceo Construction Company over in 
Oakland. 

Q. Who have you talked to about this case? 

A. ‘The attorney. 

Q. When? 

A. The day before yesterday, I guess was the 
first time I did. 

Q. What did he say, and what did you say’? 

A. He just asked me if I drove the trucks down 
there, and I said yes, I drove them one day. 

Q. How long that day? 

A. An hour and a half of a full day. [112] 

Q. Are you familiar with those little pink slips, 
those work slips? A. Ves 

Mr. Barnett: Mr. Bailiff, would you hand those 
to the witness? 

(Papers handed to witness. ) 


vs. A D. Perv’, et al. 133 


(Testimony of Fred Crawford.) 

Q. What is, or what was the purpose of those 
ships? A. These here (indicating). 

Q. Yes. 

A. Well, it is the date, the number of hours 
worked, hours down, how many loads you made, 
and shovel number. 

Q. Is it customary for you drivers to fill out 
those shps? oie. Bees. 

Q. What do you do with them? 

A. Turn them in to the office. 

@. Did you fill out one on this occasion, the 
occasion that vou drove this one truck for an hour 
and a halt? 

A. Well, I made out a time card. 

Q. I ask you now, Mr. Witness, if you filled out 
a pink slip similar to the one you have in your 
hand? 

A. I wouldn’t know because they change—no, I 
wouldn’t think so, because I think they changed 
the forms afterwards. They had a different system 
the first day. 

Q. Were you driving for Macco and Company, 
and they assigned you to drive one of these Farr 


and Sinclair trucks? A. Yes. 
Q. Who was the one that assigned you to that 
job? A. Burch, the foreman. 


Q. Who was Burch? 
A. He was foreman of the Macco. 
Q. Foreman of the Macco Construction Com- 


pany ? Ae Vies: 
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@. Did you know what truck you were going 
to drive prior to the time you were assigned to it? 

A. Not any particular num- [113] ber. He says, 
‘You drive one of Farr and Sinelair’s trucks.”’ 

@. When did he so inform you? 

A. When you got on the shift. 

Q@. About how long after you came on the shift? 

A. After I came on? 

Q. In other words, suppose the shift started at 
7 o'clock; when would vou know what truck you 
were going to drive? 

A. Maybe 10 or 12 minutes before, if your 
regular truck was not broke down. 

Q. That would be the time, is that correct? 

A. That would be the time, yes. Sometimes it 
would be 7 o’clock; maybe right on time, or maybe 
a few minutes after. 

Q. But the assignment was made with your 


arrival on the shift, is that correct? A. Yes. 
@. You were sent out there by the union, were 
you? = Wes 


Mr. Barnett: That’s all. 


Redirect Examination 
Mr. Schell: Q. You say you got an hour and 
a half in on the whole shift. What was wrong the 
rest of the time; why didn’t you work the rest of 
the time ? A. It was in the shop. 
Mr. Schell: That is all. Mr. Meinn, please. 
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Called for the Defendants; Sworn. 

The Clerk: Will you state your name to the 
Court and jury? A. Louis Meinn. 

Mr. Schell: Q. What is your occupation ? 

A. ‘Truck driver. 

Q. By whom are you employed now? 

A. Macco Construction Company. 

Q. Have you ever worked down on the Bethle- 
hem job? [114] A. Yes, sir. 

Q. When did you work down there? 

A. Qh, I went to work in January of 1941. 

Q. You went to work in January of 1941? 

x, Waxes. 

@. Are you familiar with the Farr and Sinclair 
trucks that were down there? 

A. When I went down there the union sent me 
down there, and I went down there and saw the 
foreman, and he said, ‘‘ Yes, I can put you on this 
afternoon,’’ so he took me down and showed me 
these Autocars, and I looked at the Autocars and I 
didn’t know whether to go to work or not. It was 
in the heart of the winter time, and I was not work- 
ing very steadily, so I thought I would take them 
for a day. 

Q. Did you drive one for a day? 

A. I drove one for a day. 

Q. Have you driven one since? 

A. Not since. 

Q. What is the reason why you haven’t driven 


one since ? 
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A. Well, there was so much trouble the first day 
I drove it, you would get under the shovel and you 
couldn’t get out because the motor would die. When 
you would start out the motor would die most of 
the time, and you would have to get out and crank 
it. So I thought one day would be enough for me. 

Mr. Schell: That’s all. 


Cross Examination 
Mr. Barnett: Q. Mr. Memn, how long have 
you worked for Macco? 
A. How long have I worked for Maceo alto- 


gether ? 
Q. Yes. 
A. I would say about four years off and on. 
Q. You are working for them now? 
A. [am working for them now. 
Q. Who have you discussed this case with? 
A. I have never discussed it with anybody ex- 


cept that they told me that they [115] wanted me 
down here as a witness. 

Q. You know what I mean by discussing—talk- 
ing about it ? A. Talking, yes. 

@. Did I understand you to say that you haven’t 
talked about this case? 

A. The only person I talked about this case to 
was Tucker, and he told me he wanted me for a 
witness on them Autoears. 

Mr. Barnett: That’s all. 

My. Schell: hat’s all. Myr. Carlson, please. 
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OSCAR CARLSON 


Called for the Defendants; Sworn. 
The Clerk: Will you state your name to the 
Court and jury? A. Oscar Carlson. 
Mr. Schell: Q. What is your business or occu- 
pation ? A. I ama truck driver. 
Who are you working for now? 
Macco Construction Company. 
Did you work down on the Bethlehem job? 
I did. 
As a truck driver ? A. Wes, sie 
Are you familiar with the Farr and Sinclair 
trucks that were down there ? A. Yes. 
Autocar trucks ? A. Yes. 
Did you ever drive one? me go. 
Have you ever seen them operate? 
I did. 
What did you notice about their condition ? 
Well, not so hot. 
When you say not so hot, what do you 
mean? What condition were they in, Mr. Carlson? 
Mr. Barnett: Your Honor, I will object to that. 
This witness hasn’t driven one. ‘There is no testi- 
mony he ever looked [116] at one or inspected one. 
The Court: Objection sustained. The last an- 
swer is stricken. 
Mr. Schell: Q. Did you observe the Autocar, 
Mr. Carlson, in their operations? A. I did. 
Q. Many times? 
A. I was working right alongside of them. 
Q. You were working right alongside of them? 


OO PrPOPrED 


COPOPOLO 
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A. Yes. 

@. Did you see whether or not they were worked 
constantly or otherwise ? 

A. [thought they was a bunch of cherry pickers 
on them first, but I found after 

Mr. Barnett: I ask that answer be stricken. 

The Court: Stricken out. 

Mr. Schell: Just answer the question. 

@. Did you observe their operations as_ to 
whether they operated well or not? 

A. Well, there was one hill you had to come 
down. They was hauling from the upper shuttle. 
They had to come down a ramp. ‘The rest of us 
truck drivers, we had to give them the right-of- 
way. That is the only thing. And then on the 
dump, they was kind of ticklish there. 

@. In what respect? 

A. They had so much overhang that they had 
to have a load dumped on, or they would rear up 
in the front, stand up on their back wheels. 

Q. Did you observe whether or not they broke 
down ? 

A. Yes, they was delayed quite a bit. 

Q. Were you ever asked to drive one of these 
trucks? A. I was. 

Q. Did you drive it? 

A. I heard I was going to be asked. 

Mr. Barnett: I will object to that. 

The Court: Objection sustained. 

Mr. Schell: Q. Did you ever refuse to drive 
one of those trucks? [117] 
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Mr. Barnett: Same objection, your Honor. 
The Court: Objection sustained. 
Mr. Schell: That’s all. 
Mr. Barnett: No questions. 


JOHN KEENAN, 


Called for the Defendants; sworn. 

The Clerk: Q. Will you state your name to the 
Court and jury? A. Johnny Keenan. 

Mr. Schell: Q. What is your occupation? 

A. Truck driver. 

Q. How long have you been a truck driver? 

A. J drove for Granfield for 14 years steadily, 
and I drove a year since they dissolved partner- 
ship. 

Q. Did you work down at the Bethlehem job, 
San Francisco, in December or January of last 
year” 

A. I worked in January, three weeks, last year. 

@. While you were there were there some Auto- 
ear dump trucks of Farr and Sinclair down there? 

A. Yes, there were. 

@. Did you observe those trucks as you were 
down there on the job? ewes, I did: 

Q. What observation did you make of them? 

A. Well, I was out of employment, and I was 
looking for a job, and I kind of watched all the 
contractors’ trucks that were there, trying to pick 
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out one to get established on. I didn’t pay much 
attention to those trucks because they were kind 
obsolete. 

Q. Did you ever drive one of them yourself? 

A. No, I never have. 

Q. Did you observe them as they were operat- 
ihe out there ¢ A. Yes, I did. 

Q. What did vou observe about them? 

A. I watched the fellows. [118] They couldn’t 
make a living on them. They would work two or 
three hours a day and break down, and when they 
would come to work on the shift they wouldn’t have 
a truck. That was the main thing I was particularly 
interested in. 

Mr. Barnett: J move to strike the answer as a 
conclusion of the witness and not responsive. 

The Court: Stricken out. 

Mr. Schell: ‘Take the witness. 

Mr. Barnett: No questions. 

Mr. Schell: May these witnesses be excused now ? 

The Court: J am not interested in them. 

Mr. Schell: All right, you may all go if you 
wish. Mr. Burch? 


ARTHUR BURCH, 


Called fer the Defendants; sworn. 
The Clerk: Will you state your name to the 
Court and jury? A. Arthur Burch. 
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Mr. Schell: @Q. Mr. Burch, where do you live 
now ? A. In Houston, Texas. 

Q. By whom are you employed? 

A. Macco Construction Company. 

Q. By whom were you employed in December 
and January of last year? 

A. Macco Construction Company. 

Q. In what capacity were you working for 
them ? A. Foreman. 

@. Where were you working? 

A. Bethlehem Steel. 

@. When did the excavation start down there 
—about? 

A. I believe it was on around, about the 9th of 
December. 

Q. On that first day did you have any records 
of trucks that the drivers made out? 

A. No, I believe we didn’t. | 

Q. They came later? A. Yes. [119] 

@. At the time when you first started the job did 
you observe the Farr and Sinclair trucks down 
there? A. Before they started the job? 

Q. Assuming it was the 9th of December, were 
the Farr and Sinclair trucks there that day ? 

A. Yes, sir. 

@). How many were there? A. Four. 

Q. Did they operate on that day ? 

me Parihot themay 

@. Was there a steam shovel or a power shovel 
down there? ie Miespsir. 
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Q. Loading those trucks? A. That’s right. 
Q. You say that they operated part of the day. 
Did your shovel operate all day? A, Weeueine 


Q. What did you observe about those trucks? 

A. They were not in shape to go to work. 

Q. What did you notice in that regard? 

A. That the material, that is, hose connections 
and fan belts, wiring, and one thing another, was 
rotted out. 

Q. Did you have a conversation with either Mr. 
Farr or Mr. Sinclair about that on that day ? 

A. Yes, sir. 

Q. With whom did you have the conversation? 

A. I forget if it was either one or both of them. 
I think it was Mr. Farr. 

Q. State in substance what you said to him and 
what that conversation was. 

A. I told him that the trucks were not in shape 
and that we couldn’t use them in the condition they 
were 1n. 

@. What did he say? 

A. He said they were going to work on them and 
try to get them in shape. 

Q. Did you then say anything more? 

A. I don’t remember saying any more at that 
time, no. 

Q. Did the trucks work then the following day ? 

A. Wo, sir. 

Q. How long was it before they worked again? 

[120] 
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A. Several days. I forget now just how long it 
was. It was quite a little while. 

Q. During that time, say—withdraw that. ‘he 
job started on a Monday? A. Yes, sir. 

Q. That was a five-day week job at first? 

A Ves. 

Q. You worked that week. Now, did you have 
any further conversation with Mr. Farr or Mr. Sin- 
elair about these trucks ? A. Yes, I did. 

Q. When was the next conversation, if you re- 
member ? 

A. Well, it was perhaps a day or two later. 

Q. Where did that conversation take place? 

A. Well, in the shop. 

@. What was that conversation? 

A. Well, they asked me when I was going to let 
them go back to work, and I told them I didn’t 
know, that I didn’t think they were going to work 
because they were all done. 

@. What did they say? 

A. They said they had been working on them 
and got them back in shape. 

@. Did you say anything more? 

A. I think a day or so later they asked me about 
it again, and I said I would take it up with Mr. 
Wells and see if they could go back. 

@. Then, did you tell them later they could? 

A. Yes, sir. 

@. And did they go back? A. Yes, sir. 
What did you observe about the trucks after 
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A. Well, that they still was not the right kind 
of equipment for that job under the circumstances. 

@. In what respect? 

A. Well, a hill like we had to go down, they 
didn’t have sufficient brakes, I didn’t think, for it, 
and they were dangerous; and they were not stand- 
ing up like they should. [121] 

Q. Now, in this type of work you were doing 
down there, were you running trucks in such a man- 
ner that one followed after the at the shovel ? 

A. Yes. 

@. Did the fact that those trucks couldn’t oper- 
ate on account of the Farr and Sinclair trucks cause 
any trouble? A. Yes) sim 

Mir. Barnett: JI am going to object to that as 
leading and suggestive. 

Mr. Schell: Q. What effect did the breakdown 
of a truck have upon your operations ? 

A. It would cause a delay at the shovel because 
the shovel had to wait. 

Q. Did: you go to Farr and Sinclair about the 
condition of the trucks after they had got back to 
work this next time? 

A. IL don’t remember now, but I think I did. I 
told them that they weren’t—they still weren’t what 
they should be. 

Q. What did they say? 

A. ‘That they were fixing them up. They thought 
they could keep three out of the four running. 

Q. Did they operate all the time; for instanee, 
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when the shovel was operating were they always in 
working condition ? 

A. No, they didn’t. They were not always in 
working condition. 

Q. Did you have any further conversation with 
Farr and Sinclair about the condition of those 
trucks? A. Not that I remember. 

Mr. Schell: ‘That’s all. Take the witness. 


Cross Examination 
Mr. Barnett: Your Honor, may I have the re- 
ports, the work reports, please? 
(Papers passed to Mr. Barnett.) 


Mr. Barnett: Q. Myr. Burch, do vou know what 
these papers [122] are in Plaintiff’s Exhibit 4? 

A. J presume they are the time sheets. 

Q. Would vou look at those and tell me whether 
or not you had anything to do with them ? 

A. Yes, sir, this is the foreman’s sheet that the 
drivers use for that time. 

Q. On that job, is that correct ? 


A. Yes, sir. 
@. Have you ever driven any of these trucks 
that we are talking about? A. No, sir. 


@. Do you want us to understand that the rea- 
son these pieces were fired from the job is because 
the equipment was faulty? A. That’s right. 

Mr. Schell: We object to the question, and 
move the answer be stricken on the ground that the 
question is argumentative. 
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The Court: He said ‘‘Yes."' Let the @nswer 
stand. 

Mr. Barnett: Q. In regard to these work tags 
that were made out by your driver—that is true, 
isn’t it? 

A. The driver of the truck, yes, sir. 

Q. And you furnished those drivers? 

Mr. Schell: Just a moment. That is calling for a 
legal conclusion as to who furnished the drivers. 

The Court: He can answer. This is cross exami- 
nation. If he doesn’t know he can say so. 

A. Jf anybody was short of drivers he would 
have somebody eall the hall for a driver. 

Mr. Barnett: @. Yes, and then you would as- 
sign the driver to not only Farr and Sinclair but 
other contractors on the job, is that true? 

A. No, sir; that is not necessarily true. When 
Farr and Sinclair or any other truck owner wanted 
a driver, they might tell me or they might eall 
themselves [123] or have somebody in the office call 
for a driver, and the driver would report to them. 

Q. If they tell you, you would call the union 
and the union would send out a driver, is that not 
true? A. Yes, I think that is correct. 

@. Yes. Under this arrangement or agreement 
you were to pay Farr and Sinelair’s drivers what- 
ever amount you might have agreed with the drivers 
to pay, is that true? 

A. I don’t know just how that worked. 

Q. You knew nothing about that? Ay AS. 
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Q. Did you have charge of assigning, each morn- 
ing, trucks to each shift ? 

A. I would tell the truck owner how many trucks 
I needed; if I needed more or if I didn’t. 

Q. Do you have that discretion in telling what 
truck drivers were to work on that particular shift? 

A. Not truck drivers, but I would tell the 
owners. 

Q. That is what I mean. For example, how many 
trucks did you have on that job? 

A. I don’t remember just how many it was. 

@. For the purpose of demonstrating that only, 
assume you had 40 trucks on the job. You would 
select of that number of trucks those you wanted 
to work on a particular shift, and you would in- 
form the truck operator or the truck owner of that, 
wouldn’t you? A. Yes, sir. 

Q. In other words, vou had in your discretion 
the right to determine who would and who would 
not work on a particular shift, isn’t that true? 

A. Yes, sir. 

Mr: Barnett: That’s all. 


Redirect Examination 
Mr. Schell: One more question, if I may, please: 
[124] 
Q. Mr. Burch, at the time, during December and 
January did vou need all the trucks that were avail- 
able for your work ? A. Yes, sir. 
Q. In other words, did you have work for all of 
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the trucks that were available at that time in oper- 
ating condition ? 
A. JI think we had, as near as I can remember. 
Q. You had a good deal of rain that year, didn’t 
you? A. Yes, siv. 
Mr. Sehell: That’s all. 


Recross Examination 

Mr. Barnett: Q. As a matter of fact, at first 
you had your own shovel up there, isn’t that true? 

A. Yes. 

@. Isn’t it also true that on that occasion, or 
during the time you had your own shovel, you 
didn’t have work for all of the trucks? 

A. We didn’t have all the trucks there at that 
time. 

Q. You had Farr and Sinclair’s trucks there? 

A. Yes. 

Q. And when you brought in a second shovel 
you had, naturally, more work for more trucks, 
isn’t that true? 

A. We brought in more trucks, yes. 

@. How many shovels did you have originally? 

A. ‘Two to start with. 

Q. How many did you finally build up to2 

A. Three shovels apiece. 

Mr. Barnett: Three shovels apiece. That’s all. 

Mr. Schell: That’s all. Mr. Tucker, please. 
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Called for the Defendants; sworn. 

The Clerk: Will you state your name to the 
Court and jury. [125] De (OV ISL, Atel eh 

Myr. Schell: Q. Mr. Tucker, what is your pro- 
fession ? 

A. Iam a civil engineer employed by the Macco 
Construction Company; as their field engineer dur- 
ing January and December—I mean during Jan- 
uary and December until April I was assistant su- 
perintendent. 

Q. You are talking now about December, 1940, 


and January of 1941? AN aed W eng salen 
@. Did you work down there on the Bethlehem 
job? 


A. J did. I went to work there on the 16th of 
December. 


Did you stay there until the end of the job? 
i dide 
Did you know Mr. Farr and Mr. Sinelair? 
I do. 


When did you first meet them ? 
At the Bethlehem Steel plant. 
What type of work was this job down there ? 
Exeavation of a hill and the disposal of the 
material in a waste dump. 
@. Disposal of the material in a waste dump? 
A. Yes, sif. 
Q. How was the material moved from the hill? 
A. It was loaded onto trucks hy power shovels 
and hauled to a dump some 4000 feet from the hill. 


>O>rOoProOreO 


150 Macco Construction Co. 


(Testimony of O. H. Tucker.) 
Q. Did you observe the Farr and Sinelair trucks 


on this job? A, Todi. 
Q. How long have you been in the construction 
business ? A. Since 1926. 


@. And as such have you worked with trucks? 

A. I have. 

Q. What kind of trucks did Farr and Sinclair 
have down there? A. Autoears. 

Q. Did you ever take a look at the trucks? 

A. Very closely. 

@. What did you observe about them? 

A. I observed they were not a modern truck; 
they had open cabs; no protection [126] for the 
driver; that they did not have tail gates; they had 
what was known as a rock body, but the shut was 
not adequate, that is, sufficient. 

@. When you observed those trucks were you on 
thé job watching the work going on? A, Mies; 

@. Did you observe those trucks in operation ? 

A. I did. 

Q. Did you notice whether or not they breke 
down? 

A. They were on the job quite often. 

@. Mr. Tucker, in your position as assistant 
superintendent and engineer, were the records of 
Macco on that job kept under your direction and 
eontrol ? A. They were. 

Q. That was part of your duties ? 

A. Yes, sir. 
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Q. Besides the Farr and Sinclair trucks, how 
many trucks did you have on the job? 

A. The greatest number we had at any one time, 
I would say, was four or five. 

Q. At the start of the job, how many did you 
have? A. Approximately 30. 

Q. By the time vou came up there, was there 
more than one shovel working ? 


A. Two shovels were working. 

Q. And later you had how many? 

A. Three. 

Q. Did you have other truck owners operating 
trucks on that pr oject ? A. We did. 


Q. Do you remember who else was working on 
that project ? 

A. There was the Sibley Truck & Grading Com- 
pany. There was the Devincenzi Brothers. There 
was the Hayward Building Materials Company. 
There was A. Bronzatti of Walnut Creek, and F. 
Bronzatti of Walnut Creek. There was Nello Giorgi 
of San Francisco. There was Peter Suchez of San 
Francisco. ‘here may have been one or two more. 
I would have to refer to mv records if you want a 
complete list. [127] 

Q. That will suffice for the moment. Did those 
people continue to work throughout the entire length 
of the job? 

Mr. Barnett: We will object on the ground it is 
immaterial and has no bearing on the issues of this 
case. 
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The Court: Objection sustained. 

Mr. Schell: Q. Mr. Tucker, did you have any 
conversation with Mr. Farr or Mr. Sinclair prior 
to their leaving the work? 

A. Several conversations. 

Q. When was the first one? 

A. Probably the first day 1 was on the job. 

Q. Do you remember what that conversation 
was ? 

A. I imagine—no, the first day on the job, I 
wouldn’t remember that, no. 

Q. Do you remember talking to them at a later 
time? A. I talked to them several times. 

Q. About what? 

A. They were always wanting an advance, and 
IT told them to check up the record and see if they 
had any money coming and if they did I would take 
it up with Mr. Wells. And the first time thev had 
no money coming, and so I didn’t take it up with 
Mr. Wells. A few weeks later they asked again, 
and I asked Mr. 

Mr. Barnett: If your Honor please, may we 
have the conversation that took place? 

The Court: I don’t consider this is competent. 

Mr. Barnett: I was going to urge the objectien 
on that. 

The Court: The witness is stating the conversa- 
tion about the advance. I don’t know that that is 
an issue here. 

Mr. Schell: I didn’t want to lead the witness. 
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Q. Did you have any conversaticn with them 
at any time about the condition of their trucks? 

ae kein 

Q. When was that? 

A. Approximately ten days before they were 
[128] told that their trucks were not any longer 


needed. 
Q. Where did that conversation take place? 
A. In the office. 
@. Who was present? 
A. I think mvself and Mr. Sinclair. 
Q. What was the conversation? 
A. At that particular time they wanted us to 


give them a purchase order so that they could ob- 
tain some parts to repair the trucks. 

Q@. What was the conversation ? 

A. The conversation went something hke this: 
Mr. Sinclair asked me if be could get a purchase 
order to obtain parts, and I asked him how much 
it would be and he said not over $10 or $15. So L 
either wrote one myself or told the office man to 
write one for him. 

@. Was anything else said about the trucks or 
their condition at that time ? 

A. Nothing I would want to testify to on the 
stand. 

The \Corut: What is that? 

A. Since I have to repeat the conversation, I 
wouldn’t swear that it would be right, sir. 

Mr. Schell: Q. You mean that there were other 
general conversations that you don’t remember ? 


154 Macco Construction Co. 


(Testimony of O. H. Tucker.) 

me Wes, sir: 

Q. Did you ever talk with My. Farr or Mr. Sin- 
elair about their leaving the job? 

A. Approximately a week before I remember a 
conversation, as I was just coming into the office, 
and Mr. Sinclair or Mr. Farr stopped me and asked 
me how much longer they would be on the job, and 
I said they won’t be much longer. At that time IL 
suggested that they contact Eaton & Smith, who 
had just been awarded a contract by Kaiser for 
work in Richmond. 

@. What was the reply? 

A. The reply was they wanted to know how to 
eet out and see them, and I gave them directions. 

Q. At that time were other trucks laid off? 

A. We had been laying trucks off 

Mr. Barnett: Objeected to as incompetent, irrele- 
vant and [129] immaterial as to the trucks. 

Mr. Sehell: I don’t want to argue that, but 

The Court: There was some statement on your 
part in opening that there were many other trucks 
put on the job at this time. 

Mr. Barnett: January 16th, your Honor, yes. 

The Court: I think if that is competent, why, 
this also is. He may answer. Read the question. 

(Question read.) 


A. Could I refer to my records? 
The Court: I am going to reverse mysef on 
that. I don’t think that is material. That would 
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bring up the question of why they did that, and lL 
don’t want to go into that; and it would take the 
witness some time to find out, anyway. I will sus- 
tain the objection. 

Mr. Schell: Q. Mr. Tucker, did you have any 
conversation with Mr. Farr or Mr. Sinclair about 
their laying off about the 16th of January ? 

A. About the 16th of January? 

@. Yes. 

A. I don’t recall one on the 16th of January. I 
recall one on the 18th of January when they were 
actually laid off. 

Q@. Where did that conversation take place? 

A. Down on what is known as the Western Pa- 
cific dump, just off of Third Street. 

®. Is that where the material was being hauled ? 

A. ‘That is where the dirt was being hauled, and 
Farr and Sinclair were using . Farr and Sin- 
clair had one corner of that spot they were using 
for a shop, and Sibley had another, and that took 
place in the spot Sinclair and Farr was using as a 
shop. 

Q. That was not on the Bethlehem property ? 

A. No. 

@. Where was that conversation ? 

A. I drove up and told them [130] they were 
through at 3:30, I think it was. 

Q. What did they say? 

A. ‘They shrugged their shoulders and said noth- 
ing. 
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Q. Did vou see them at a subsequent date? 

A. About a week or ten days later they came 
into the office and wanted to check hours and the 
amount of money they had coming. Macco had pre- 
pared a statement for them, and I went over it with 
them and showed them how many hours they had 
worked and how much they had coming and what 
the documents were and what the net was, and they 
wanted to know if they could have it, and I said, 
‘‘No, there was an assignment out and there was 
some outstanding bills that had been presented to 
us in their case.”’ 

@. What did they say then? 

A. They thanked me and went on out the door. 

Q. Did they ever at any time say anything to 
you about having a contract with Maceo for any 
specific period of time? A. Never. 

Q. Before they asked you, did they say anything 
about the correctness of this account ? 

A. I took it from their—they were satisfied that 
it was substantially correct and met with their ap- 
proval, 

Mr. Barnett: Your Honor, I will ask the answer 
go out as not being responsive. 

The Court: It won’t be stricken for that rea- 
son. It will be stricken because it is a conclusion 
of the witness. He is not testifying to any fact at 
all; merely as to how he took it as to what they be- 
lieved. 


Mr. Schell: Q. Was anything said, as near as 
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you can remember, in substance in the conversation 
regarding that account? 

A. Was anything said as to the correctness of 
the account? [131] 

Q. Yes, that’s right. 

A. There was nothing said—there was nothing 
said about the incorrectness of the account. 

@. Now, Mr. Tucker, have you taken the records 
showing this—withdraw that, please. Did Macco 
keep records of the number of hours that the shovels 
worked on this job? A. They did. 

Q. Do you have the information available as to 
the number of hours that the shovels worked, job 
hours worked on December 9th to the 18th of Jan- 
uary ? 

A. Ihave that record—17-1/3 shifts—and a shift 
is 7 hours. 

Q. The total number cof hours—17-1/3 shifts? 

A. I take that back. That is 17-1/3 days, and a 
day is 21 hours, so that is 364 hours. 

Q. 364 hours that the job worked ? 

A. Yes, sir. 

Q. Did you make any compilation as to how 
many hours each individual truck of Farr and Sin- 
clair worked during that period of time? 

A. Idad. 

Q. Now, there were 864 hours that the job 
worked, is that right? A. Yes. 

Q. How many hours did truck No. 11 work ? 

Mr. Barnett: Your Honor, does there seem to 
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be any dispute as to the total number of hours that 
the plaintiffs worked ? 

The Court: Well, proceed. 

A. That isin your file. 

Mr. Schell: What? 

A. ‘That is in your file? 

Mr. Schell: May the bailiff take this up to the 
witness ? 

(Paper handed to the witness. ) 


Q. 1 think this is the one you were looking for. 
A. Thank you. Truck 11 worked 129 hours. 

Q. How many hours did truck 22 work ? 

A. 202 hours. 

Q. And 33? A. 157384. [1382] 

Q. And 44? A. 10814. 

Q. 108142 A YVes ime 

Q. 


Have you totaled them to determine how 
many hours worked by all the trucks was during 
that period ? A. 597 hours—5971p,. 

Q. These others pertain to the work of Farr 
and Sinclair 

A. I might correct myself back there. At the 
time that Mr. Sinclair and I and Mr. Farr dis- 
cussed the bill on December 9th, when the job first 
started, there were no records available, and an 


arbitrary 38 hours was agreed upon between our- 
selves as a fair number of hours to add to that day, 
and that 38 hours would have to be added to this 
total, inaking 63514 hours. 
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@. Did you keep a record of the gasoline that 


was used by Farr and Sinclair? Aor Leaud. 

@. And the oil and grease? Ae bedi, 

Q. And the drivers’ compensation ? 

Se lise 

Q. And the total operating drivers’ time and 
insurance ? A alr. 


Q@. And the mechanics and the insurance? 

A. I did. 

Q. And the—by the way, did you purchase any 
tires ? 

A. We purchased one tire for Farr and Sin- 
elair. 

Q. Did you purchase any parts? 

A. <A few minor parts. 

Q. Did you keep a record of that? 


A. We did. 
@. And then did you have mvoices presented 
at your office for other parts? A. We did. 


Q. And furnished to Farr and Sinclair? 

A. Yes. 

Q. Did you make some computations, Mr. 
Tucker, regarding the cost per hour of these vari- 
ous items ? A. I did. 

(Papers handed to witness. ) 


Q. What does that show—cost per hour of those 
various items? [133] 

A. It shows that the cost per hour, per operated 
hour of gasoline was 44.7 cents; cost of oil and 
grease 14.6 cents. 

Q. Not quite so fast. 
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A. Gasoline was 44.7 cents, and oil and grease 
was 14.6 cents. 

The Court: Haven’t you got this in exhibit 
form ? 

Mr. Schell: I would be glad to offer that as an 
exhibit. 

The Court: The witness is testifying from a 
typewritten document. 

My. Barnett: I have no objection to this type 
of a stipulation, that he would repeat what was on 
that piece of paper, reserving, of course, the cor- 
rectness of it and the authenticity of the docu- 
ment. but he would testify as it appears. 

Mr. Schell: We will accept that, and we will 
offer that in evidence, if the court please. 

The Court: On that stipulation it is admitted 
in evidence. 

(‘Cost of Operating Farr & Sinclair 
Trucks’? marked ‘‘Defendants’ Exhibit A.’’) 


Mr. Schell: Q. Im making the computation 
with those items of expense, I mean the cost of 
hourly operation, did you take anything at all for 
their time, for Farr and Sinclair’s time? 

fue Noose 

Q. Did you take any depreciation on tires, out- 
side of that one tire you purchased ? 

A. 0,.su 

Q@. You just took that price as the tire deprecia- 
tion, 1s that right? A, Yes, sit. 

Q. Did you have any attachments served on 
you? A. We did. 
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Mr. Barnett: Object to that as incompetent, 
irrelevant and immaterial. It has no bearing on 
this contract. 

The Court: Objection sustained. I think that 
relates to other issues which are not here at pres- 
ent. I don’t see any [134] other purpose for that. 

Mr. Schell: I think possibly it is covered in 
this assignment, anyway, your Honor. 

Mr. Barnett: If that is a fact, your Honor, I 
would ask the Court’s permission to look at this 
instrument, which I stipulated may be admitted 
for the purpose of this witness saying what was 
on it, but if it has any immaterial matter on it I 
certainly object to that. Then counsel says it is 
covered by that—why I don’t want to stipulate to 
that. 

Mr. Schell: I didn’t make myself clear. I was 
talking about bills—— 

The Court: If it is on here I can’t find it. 

My. Schell: It was rather an unfortunate re- 
mark by me. It didn’t mean that. 

Q. Did you observe the condition of the Farr 
and Sinelair trucks as they were operating ? 

A. I observed the trucks as they were operat- 
mie, yer: 

Q. State whether or not you had any difficulty 
obtaining drivers to operate those trucks? 

A. That was a matter that Burch took care of. 

Q. Mr. Burch took care of that? 

A. Yes; my evidence would be hearsay. 

Mr. Schell: That’s all. 
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Cross Examination 

Mr. Barnett: Q. Mr. Tucker, in a way I am 
sorry I looked at this, but I anticipated and in- 
tended to ask you that that would show a loss, is 
that not correct? 

A. Those are the facets. 

Q. On your computation it is based on the time 
actualiy worked, [135] is that correct ? 

a. That's weit. 

Q. Did you take into consideration that if the 
contract had been permitted to continue for the 
full period we contend it was agreed upon, that is, 
120 days, when you figured this computation 

A. Did I do what? 

Q. Did you take into consideration what the 
result would be if the contract ran 120 days? 

A. I checked the facts as they were up to that 
time. I am not making those conclusions. That 
is not a conclusion. I mean—lI don’t mean a con- 


clusion—a supposition. 

Mr. Schell: My. Barnett, I beg your pardon. LI 
overlooked covering something, and perhaps it 
would be easier for you to go on with your cross 
exainination if I could reopen the direct examina- 
tion, if that is agreeable with counsel and the 
Court. 

‘The Court: Counsel is examining. It is up to 
him. 

Mr. Barnett: I would like to finish with this 
thought, and I will accede to your request. 
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Q. Without arguing, Mr. Witness, what I have 
in mind is this: In making this computation, did 
you take into consideration the fact that this con- 
tract, had it ran 120 days, what the loss or profit 
might have been? 

A. No, because there were certain other things 
that would not be included in there. 

Q. You refer now to the work of Farr and 
Sinclair ? 

A. Yes, but I mean if I had made a statement, 
I mean my opinion of what the cost per hour of 
operating those trucks was, if the trucks had been 
on the 54 days that the job ran instead of the 17 
that it did, why, I would have endeavored to esti- 
mate on the basis of my experience what those 
various items would be. 

Q. Is it not a fact, Mr. Tucker, that on jobs 
of this type and character, when they start, when 
the contractors are getting [136] under way, they 
have certain initial expenses, and they don’t know 
what they will be until after they get started, is 
that not a fact? 

A. That is a fact in certain cases; but not in 
this. 

Q. I anticipated that; but in this particular 
ease, as far as Farr and Sinclair are concerned, 
that was not the fact, was it? 

A. I was not present on the job until the 16th. 
I can only testify to what I know thereafter, after 
the 16th. At one time I pointed out to both Mr. 
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Farr and Mr. Sinclair that their outside mechanies 
was running over a dollar an hour, and that was 
a good deal higher than the owner ought to pay 
for four trucks. I suggested to them at that time 
that they make arrangements with the union to 
either be allowed to do their own mechanical work 
or drive a truck in order that they could cut down 
their overtime. They were unable to do that, they 
told me several days later, saying that those ar- 
rangements could not be made, and they were 
forced to hire a trouble shooting mechanic at each 
shift. 

Mr. Barnett: May I ask that the answer he 
stricken as not being responsive? 

Mr. Schell: That was responsive. It was a gen- 
eral question, as I remember. 

The Court: No, I will permit it to remain. 

Mr. Barnett: Q. Now, you say ten days prior 
to the time this contract was terminated—that 
would be about January 8th—that you had a con- 
versation with Mr. Sinclair or Mr. Farr relative 
to the expenditure of $10 or $15 for parts, is that 
Gornech.: 

A. I didn’t say 10 days. I said several days 
before. 

@. I may be mistaken, but my notes indicate 
that ten days [137] before you told them the 
trucks were not needed. You had that conversa- 
tion ? 

A. I couldn’t testify to ten days—I would say 


several. 
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Q. Getting back to the occasion when they asked 
vou for $10 or $15—do you recall that? 

A. Yes. 

Q. According to your records how much money 
had thev earned at that time? 

A. I couldn’t answer that now. 

Q. Well, you were in charge of the records, 
weren’t you? 

A. Yes, sir, but I can’t tell what their earnings 
are day by day. I can figure it out if the Court 
will grant a 15 minute recess. 

Q. Well, his Honor will decide that, Mr. Wit- 
ness. Let me ask you this: What is the total 
amount of money that these boys earned up to and 
including the 18th of January. 

A. The total amount of money earned? 

q. Yes, sir. 

A. The trucks earned $1708.42, which is 

Q. Now, is there any way of determining of 
that seventecn hundred odd dollars how much had 
been earned approximately ten days before the 
services were terminated? Would you answer that 
yes or no, please. A. If— 

The Court: Wait a minute. J want to know 
first if that is gross? 

A. Yes, sir, that 1s gross. 

Mr. Barnett: Yes, that is what I asked, your 
Honor. 

A. If I can add it up here within a few 


minutes—— 
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Mr. Schell: May the reporter read the question, 
your Honor? I think the answer is to be yes or no. 
The Court: Read the question. 
(Question read.) 


A. Yes. 

Lhe Court: The answer is ‘ Yes.”’ 

Mr. Barnett: @. Could you do it please? [138] 

The Court: No, I don’t think I will permit that. 

Mr. Barnett: Q. You say the dump was some 
four thousand feet from the hill, is that correct ? 

A. "Dhat’s niet. 

@. Can you tell me this, whether or not at the 
inception of this contract if the dump was on the 
Bethlehem property at the start of it? 

A. At the stamt of the job” 

@. Yes. 

A. <Atthe start of the job there was a few thou- 
san yards to be hauled onto the Bethlehem prop- 
erty, and the rest was to be hauled to waste dump. 

Q. So that at the start of the project the dump 
was on the Bethlehem property ? 

A. Ehat’s mehi. 

@. You state that you had a conversation with 
Mr. Sinclair relative to the finding of other em- 
ployment, and I recall, according to my notes, that 
you mentioned something about Eaton & Smith. 
They are contractors, is that not true? 

A. That’s right. 

Q. Would it refresh your recollection, Mr. 
Tucker, if I stated that it is a facet that this con= 
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versation relative to the securing of employment 
from Eaton & Smith took place after they were 
discharged by you? 

A. I again—after they were discharged I re- 
minded them again of the possibility of working 
at Eaton & Smith. 

Q. You had two conversations, then, in which 
Eaton & Smith were mentioned ? A. Ys, sir. 

Q. However, vou do admit that one of them 
took place after the termination of their services? 

A. Either after or at the same time their serv- 
ices were terminated. 

@. Do you recall when the Macco trucks came 
on the job? A. Ido. [139] 

What was the date, please? 

On January 30th. 

They came from San Diego, is that correct? 
Yes. 

Were they on the job there for some time? 
They were on the job in San Diego for ap- 
proximately from the 10th of Decemebr to just 
before the 30th of January. 

Q. There has been introduced in evidence here. 
Mr. Witness, some pink slips known as. work 
sheets. Are you familiar with them? 

A. Yes, I have the originals of them rmght be- 
fore me—the blue. 

@. Those are the green sheets vou have there? 

A. These are the blue ones. 

Q. Have you had the opportunity of inspecting 
the pink ones? A. TI have not. 
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Q. Is it customary and is it your practice that 
the carbon should be between the green or blue 
one, as you call it, and the pink one? 


A. No, there is a tissue paper intervening. 

@. And then there is a carbon, is that correct? 

A. Yes, a double-faced carbon. 

Q. And these pink slips are duplicates of the 
original ? 


A. They are really triplicates, yes, sir. 

Q. What were your instructions to the drivers 
with reference to these work-sheets; and I refer 
now to the Bethlehem job? 

A. Our particular instructions were to show 
the truck number, the date they worked, the hours 
worked, the hours the truck was driven, the num- 
ber of loads they hauled, who the truck was owned 
by, and their names. There was a space on there 
for the drivers to put down the condition of the 
truck and repairs needed. But we never gave them 
any instructions on that, because these were a form 
that we have used for our own [140] trucks, and 
those columns were for when we were operating 
our own trucks. 

Q@. You furnished these forms? A. Yes. 

@. You furnished the drivers? 

A. The union furnished the drivers. 

@. You say the union furnished the drivers, 
but as far as Farr and Smelair were concerned— 
and I don’t want to quibble with vou—but you paid 
the drivers? i. “sie? 
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Q. You paid the drivers? 

A. The drivers were carried on our payroll. 

Q. Why, of course. Were these sheets used 
by you in any method for the computation of the 
amount of money paid to the drivers, or to Farr 
and Sinclair ? 

A. They were used for both purposes. 

Q. They were records, m other words? 

A. Yes. 

(). Is that correct? A. Yes. 

Mr. Barnett: That is all of the cross examina- 


Redirect Examination 

Mr. Schell: Q. This possibly may not be re- 
direct examination, but something I overlooked on 
direct. Mr. Tucker, how many actual working 
days did this job take? 

A. 54—55-1/6 days. 

Q. When was the work completed ? 

A. The work was completed on the 16th of 
April. 

Q. Durimg the—— 

A. I might correct myself. The mass produc- 
tion of the job was completed in 55-1/6 days. There 
was remaining after the 9th day of April 9018 
vards of clean-up, and that took us, because of ram 
and slow conditions, it took us another eight days. 

@. But your mass: hauling was com- 
pleted—— [141] 
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A. Our mass hauling was completed in 55-1/6 
days, and our big shovels moved out. 

Q. Now, how many days of those 55 did Farr 
and Sinclair operate? Yo M741 /ce 

@. 38 or 39 after they left, 1s that right? 

i, CES: 

Q. When vou say ‘‘so many days,’’ that 1s so 
many davs of 21 hours? 

A. So many days of 21 hours each. 

@. You said in connection with cross examina- 
tion that there were some other factors that yon 
had to take into consideration in these costs—some 
additional costs. 

A. Yes, for instance, that summary sheet with 
four trucks and 16 tires, there was only one tire 
eharged in there. If a long time operation was 
considered, or even a 55 day operation your tire 
repairs—tire replacements and _ repairs would 
amount to more than is shown on that sheet. 

Q@. Did you take into consideration the time 
that Farr and Sinclair put in on that work? 

A. It should be considered on a sheet that was 
prepared with that in mind. 

Q. Was depreciation taken into consideration ? 

A. it wasn’t. 

Q. Now, you say that the hourly rate—I notice 
on there—you said something in your testimony 
about hourly rate for mechanics; you mean for a 
truck operated hour? 

A. Yes, there was in addition to the carrying 
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of the Farr and Sinclair drivers on the Macco pay- 
roll, we carried the Farr and Sinclair mechanics 
on our payroll, and the total money paid them 
divided by the number of hours the trucks worked 
gives you the hourly cost of mechanical services. 

@. In your work as engineer and _ assistant 
superintendent and other work vou have done on 
construction, you have had something to do with 
cost accounting of jobs? [141-A] A. I do. 

Q. When you are operating your own trucks 
you keep the cost accounting of that? 

A. Itis kept under my supervision. 

®. Itis kept under vour supervision ? 

A. Yes. 

Mr, Sehell: J think that is all. 


Reeross Examination 

Mr. Barnett: @. Mr. Tucker, you said that this 
job took 55 or 66 days for the mass production ? 

A. Right; that is right. 

Q. However, you did not include a period of 
how many days for this cleaning up ? 

Dee ioit Gangs: 

@. Then, the job was actually completed in 
63-1/6 days, 1s that correct. 

A. That’s correct. 

@. In the remaining eight days did you use any 
trucks ? 

A. I beg your pardon. I wish to correct myself. 
That 55-1/6 days is of 21 hours each, and the re- 
maining 8 days—2 of them are 16 hours. How 
many did I say ?—16? 


172 Macco Construction Co. 


(Testimony of O. H. Tucker.) 

. Vies, sit 

A. lLet’s start ail over. Of the remaining 8 
days, 3 of them were all 8 hours, 6 of them were 
16 hours, and two holidays. 

Q. Now, I think you are getting too many 
days. Three for what? 

A. Three for 8 hours, three for 16, and two for 
holidays. 

Q. So that would make the total number of 
days 63-1/6, with the last 8 days for the hours vou 
have indicated 2 
A. 5-1/6 days at 21 hours. 

Q. And of the other 8 days, 3 were for 8 hours, 
for 16 hours, and 2 for holidays, is that correct? 
A. That is correct. 

Q. Pid you work on those days? 

A. No; it is elapsed time is all I am referring 
to. [142] 

Q. Well, I am referring to work days. 

Ame W008, SIP: 

@. Then, it would be only six more work davs? 

A. Yes, sir. 

Q. Then you didn’t go back on the job after 
that ? A. Nose. 

Q. You state in your computation of the profits, 
if any, you did not take into consideration any de- 
preciation ? A. That’s right. 

(). What is the reason for that? 

A. I merely made up a record of what it cost 
to operate those trucks, of the known expenses, and 
that does not purport to be a cost sheet. That in- 
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cludes any unknown factor, or any assumed factor. 

Q. Depreciation is an unknown factor? 

A. You have to assume or arbitrarily take some 
figure. 

Q. One other question: You put mto your com- 
putation a total amount of money paid to mechanies 
while Farr and Sinclair worked, is that right? 

A. That 1s correct. 

@. You made no provision as a part of that 
amount was capital ? 

A. I wouldn’t say; I wouldn’t consider any item 
hke eapital. 

Q. I am not asking you that, Mr. Witness. I 
merely asked vou whether or not any part 


A. I would say no part of it was capital. 
Q. You took all as operating expense? 
A. Yes. 

Mr. Barnett: That’s all. 

Mr. Schell: That’s all. 


T state to the Court now that I have the deposi- 
tion of Mr. Wells. Shall I read 1t now? 

The Court: How many more witnesses do you 
have? 

Mr. Schell: We have no more. 

The Court: You may read it. 

Mr. Schell: This is the deposition taken of Mr. 
Ben F. Wells, on July 16, 1941, m the office of 
Mr. Barnett at 111 [148] Sutter Street, San Fran- 
cisco, California. I am reading from the copy. 
Maybe I should read it from the original, if there 
are any corrections. 
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“BEN F. WELLS, 


one of the defendants, called as a witness on 
behalf of the plaintiffs, being first duly cau- 
tioned and sworn by the Notary Public to tell 
the truth, the whole truth, and nothing but the 
truth, testified as follows: 


‘Examination by Mr. Barnett 

“Mr. Barnett: Q. What 1s your name, 
please ? 

‘A. Ben F. Wells. 

‘“). Where do you reside, please ? 

‘SA, 926 Powell Street. 

‘Q. By whom are you presently employed ? 

‘fA. Maceo Construction Company. 

“Q. In what capacity? 

‘“A. Construction superintendent. 

‘*Q. And how long have vou occupied that 
position ? 

‘“A. Gotng on seven vears. 

‘“@. Generally, Mr. Wells, what are your 
duties ? 

“A. Well, we take care—I take care of the 
construction jobs. I run them and operate the 
job. 

‘“™. By that, you mean you hire and fire 
employees ? A. Yes, sir. 

‘*Q. Make contracts for the work in con- 
nection with the jobs? 

‘“A. Well, to a certain extent; just for or- 
dinary verbal contracts, or something like that. 
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‘*@. Well, you have the authority, I take 
it, to make verbal contracts in connection with 
certain jobs which are under your supervision ? 
Is that correct ? A. “Shai s rent. 

““Mr. Schell: Just a moment. I will object 
to that as calling for a conclusion of this wit- 
ness, and being too broad and indefinite, and 
move the answer, if there was one, go out [144] 
for the purpose of the objection. 

‘“Mr. Barnett: Q. Well, as general superin- 
tendent, have you charge—I will withdraw 
that. Directing vour attention to the subject 
matter of this controversy—and that is the 
Bethlehem Steel job—is that the way you des- 
ignate it? A. Yes. 

““@. You designate it in a way that you 
will know what we are talking about. Will 
you do that, please? A. Yes. 

‘*@. What was the job? 

“A. It was a dirt moving job at the Bethle- 
hem Steel. 

‘“@. And where was the work to be done? 

‘“A, Well, it would be about 20th and 
Thnois. 

‘*@. In this City and County? 

‘A, Wes. sir. 

‘@. And about how much dirt was in- 
volved ? 

‘fA. Around 600,000 vards. 

‘*@). Now, did you have anvthing to do with 
the securing of that contract? 
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“A. Well, no, I didn’t. We have engineers, 
and they do the figuring on the job—make out 
the estimates. 

‘““Q. Did you participate at all in the esti- 


mates ? 

“A. How do you mean? Making up the 
estimates ? 

OQ. Bhs. 

“A. YT don’t recall whether I did on this 
job or not. 

“Q. You don’t recall whether you did or 
not? A. No, 1 dowsar 


‘@. Did vou have anything to do with des- 
ignating the type of equipment to be used on 
the job? A. Oh, yes. 

‘“‘Mr. Barnett: Just a minute. Off record. 

‘*(Short intermission. ) 


““Myr. Barnett: Will you read the last ques- 
tion ? 
‘“cLast question and answer read.) 


“@. Well, now, that was part of your job, 
your duty, to ascertain the nature and type, 
as well as quality, of equipment [145] to be 
used in connection with this particular job? 
Isn’t that true? A. Yes. 

‘*@. And you made agreements or con- 
tracts for the use of such equipment as, in vour 
opinion, would do the work? Is that true? 

‘CA. Well, most—quite a lot of the equip- 
ment was our own that we used on the job. 
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“aye Aes. 

‘“‘A. We hired some. Whatever we needed 
to fill up. 

““Q. Yes. By ‘we’ you mean you did? 

‘fA. Yes. 


“. Thay tsqeart of your job, 1sn’t it? 

““A. Well, sure, it is part of my job, but it 
is the company. 

‘QO. Yes. There is no quarrel about that. 
As general superintendent, why, that is one of 
the duties you are supposed to discharge— 
isn’t that true, Mr. Wells? 

“Mr. Schell: Just a moment. That is ob- 
jected to as assuming something not in evi- 
dence—that he was general superintendent. He 
said he was construction superintendent. 

“Mr. Barnett: I will admit that. I think 
you are right. 

‘'@. As construction superintendent of this 
particular job, that was part of your duty to 
hire such equipment as would do the work— 


isn’t that true? A. That is right. 
““@. All right. Now, you know Farr and 
Sinclair, don’t von? A. Yes, I met them. 


““@. Where did vou meet them? 

“A. Well, the first time I met them they 
come up to mv apartment at 926 Powell Street. 

““@. And subsequent to that time you did 
enter into a contract with them for the use 
of four trucks? 
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‘A. Well, I didn’t enter into any contract 
to hire any—I hired some trucks off of them, 
yes. 

“@. Yes. Now, getting back to the work 
which we described here [146] a moment ago, 
that was 600,000 yards of dirt to be removed? 

“A. Yes. 

““Q. And at the time that you first entered 
into the contract to remove that, did you form 
any estimate as to how long it would take to 
remove it? 

‘fA. Well, I think maybe I might have said 
what—how many days it would take to move it. 

‘“@. And what did your estimate say at that 


time ? A. Around 60 days. 
‘*Q@. And what length of time did it take 
you ? 


‘fA. Actual working time, I think it was 54 
days. 

““@. And by days, how many hours do you 
mean ? 

‘“A. 21 hours a day we were working. 

‘“Q@: 2] hours per day. And it took you 
approximately 54 days of 21 hours to do that 
work? Is that correct? 

“cA. “Titat’s right. 

‘*@. Do you reeall having a conversation 
with Farr and Sinclair during which the 
length of time it would take you to remove— 
to do this job was discussed ? 
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“‘A. Well, I don't know as I could reeall it. 
I think that I did tell them it would take us 
60 days. We were gomg to move 10,000— 
10,000 or 15,000 yards a day, and 600,000 
yards would take us around 60 days to re- 
move it. 

‘*@. Did you have any further conversation 
relative to the time that it would take you to 
move the dirt, other than what you have told 
us? 

‘‘A. None that I know of. I don’t reeall. 

‘“™. Was there any conversation between 
you and these gentlemen relative to their pur- 
chasing four trucks to be used in this work ? 

‘“A. Well, they told me, after one or two 
visits to my place, that they were going to buy 
these trucks. 

“Q. For this particular job? A. Yes. 

“@. And was anything said about pay- 


ments on the trucks? A. Yes. [147] 
“Q. Will you’ state the conversation, 
please ? 


“A. Well, I couldn’t reeall exactly. They 
told me one time how much they was going to 
pay for these trucks—how much payment—and 
I told them that that was foolish, that they 
couldn’t make that much money out of these 
trucks; no trucks would make that much 
money—having 20 vears experience in trucking 
myself; and I think that one particular night 
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they brought an agreement up for me to sign. 
As well as I recall, it was something that guar- 
anteed to Young & Son so much payment, and 
IT told them I couldn’t sign it and I wouldn’t 
sign it; that I didn’t have any authority; that 
I was only construction man; that I was no 
officer of the company; that I knew our officers 
of the company wouldn’t sign it anvhow. And 
then later om an agreement came through as- 
signing their earnings to Young & Son. 

‘Q. Do you recall what that agreement 
stated ? 

“‘Mr. Schell: Which one are you talking 
about, Mr. Barnett? 

“My. Barnett: Well, the one he just men- 
tioned. 

‘‘A. To Young & Son? 
| ‘“Q. Fat is tight. 

‘fA. Well, I have a copy. 

‘“Q. That was an assignment of the—— 

‘fA. Yes, an assignment. 

‘*Q. A consignment, as you eal] it, of what 
they might have coming, to Young & Son? 

‘A. Wiceessir: 

‘“(. And am I correct in saying that that 
covered payments over a_ period of four 
months ? 

‘“Mr. Schell: Just a moment. We object 
to that. The assignment would be the best evi- 
dence. 
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“Wir, Waimett: Nhat is mie, but if he has 
any recollection of it, that is what we are 
getting at. | 

‘CA. IT have no recollection. 

‘@. You have no recollection at all as to 
that? [148] 

‘““A. As to the terms of that, ves. 

‘‘}. But it is your impression now that at 
the time that you hired these trucks from these 
bovs in the manner that you have indicated, 
vou told them that they would have approxi- 
mately 60 days work? Is that true? 

‘CA. Well, I never 

‘‘Mr. Schell: Just a moment 

‘A. J never promised anything. 

“Mr. Barnett: Q. Well, you told them 
that the job would take about 60 davs—is that 
correct—60 days of 21 hours? A. Yes. 

‘“). Now, is it true that you were paying 
them S270 per hour per truck? Is that part 
of the agreement? 

‘CA. Well, I couldn’t say. I would have to 
look that up. 

“Q. And in addition to that, the sum of 
$1.43—approximately $1.43 per hour per man 
for salary—is that true? 

“A. You mean for drivers? 

‘$< * Wes. 

‘‘A. We were carrying the drivers on our 
payroll. 
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‘“. In other words, these men—and I re- 
fer to the plaintiffs here—were to get $2.70 
per hour per truck, and you were carrying 
the drivers on your payroll? Is that correct? 

‘A. I have to look that up. We have got 
a record of that. 

“Mr. Barnett: Have you the record with 
vou, Mr. Schell? 

“Mr. Sehell: No, I don’t have the record. 
My own recollection is that the $2.70 included 
the driver, and salary was deducted, but I am 
not positive. 

‘‘Mr. Barnett: No, 1 think that was in ad- 
dition. 

‘‘@. Have you any memory at all on the 
subject, Mr. Wells? 

‘‘A. Well, I think that was something that 
we—we paid the drivers. I don’t know whether 
that was deducted or not, but I [149] have a 
record. I haven’t brought it along. And then 
the gas and oil, we furnished that and deducted 
that from their earnings. 

‘*@. Now, how long did these men furnish 
these trucks for that work ? 

‘‘A. Well, I think I looked on the record 
—they worked around 17 days; they were there 
17 days—part days and some full days. 

‘“@. And by that you mean the two men, 
Farr and Sinclair, plus the drivers? 

“A. Well, I wouldn’t say that they were 
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there, but the trucks were there. It shows on 
our record from the time they started work- 
ing till they quit working was, actual days, 17 
days. J think they were around in the neigh- 
borhood of two months. 

“Q. Have they received any money for 
that work? A. None that I know of. 

‘“Q. Have you a record of how much is due 
on it, if anything? A. Yes. 

“*Q. Do you know what that is? 

“A. Oh, that record shows—well, I couldn't 
go into details on that. That is in the office. 

‘“@. It is your recollection now that they 
worked for how many days? 17 days? 

‘CA. Something like 17 days. 

‘*Q. How long did it take to finish the job? 

“A. Well, we worked 54 days on the job. 

““Q. Now, at the time that you started, do 
you recall how manv trucks you had in opera- 
tion on the job? 

‘fA. Oh, I think maybe the first day we had 
10 or 12 or 14—something like that—but as we 
would go along we had up as high as 28 or 29 
trucks. 

““Q. Now, of the total amount that you had 
on the job, how many belonged to you? 

‘A, At what time on the job? 

“@ WThestartof the job? 

“‘A. JT don’t think we had any of [150] our 
own at the start of the job. 
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“Q. During the course of the job did you 
have anv of your own trucks? A. Yes. 

“QQ. Was there any particular reason why 
vou didn’t have any of your trucks on the job 
at the start of the job? 

‘“A. They were busy on ahother job. 

*“Q@. And when were they released from 
this other job? A. I ecouldn’t say. 

“Q. Would vou say it was at or about the 
time that Farr and Sinclair were withdrawn 
from the job? 

‘““A. It was somewheres in the neighbor- 
hood. 

‘“@. About that time? 

‘CA, Offhand, yes. 

“Q@. And so whatever work they were do- 
ing was then done by trucks that were released 
from some other job—is that correct? 

“A. Well, I couldn't say definitely. 

“Q. Mr. Wells, let mewsk you this: Was 
that the reason why you released them from 
further work on the job. A. No. 

““@. What was the reason? 

“A. Because their trucks wouldn’t stand 
up and they couldn’t keep them running; may- 
be have one out of four running. 

‘*@. Did vou pay them for one out of four? 

‘‘A. We paid them on the actual time they 
worked. 

‘*@. And if a truck was not running, why, 
of course, it wouldn’t be paid for? 
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As ING, sir. 

**@. So the fact that some of your trucks— 
by ‘vour’ I mean Macco Construction Com- 
panv—were available for work after the job 
commenced had nothing to do with releasing 
the four trucks they had in operation? 


eG, 
“@. ‘Is that true? a Apat is neh. 


‘“(). And your reason for releasing them 
was what? 

“A. Their [151] trucks weren’t mechanic- 
ally in condition to keep running. 

‘*. Was that the sole reason? 

“A. J will say that was the main reason. 

‘*Q@. Was there any other reason? 

‘“A. Well, there was on the minor details of 
different things—that we couldn’t keep drivers 
on them. 

“@. Anything else? 

“A. ‘Ye couldn’t keep an organization. We 
would go out with so many trucks in the morn- 
ing, and in an hour or so they would be broke 
down and our shovels would be standing 
waiting. 

‘*@. When did that occur? How many days 
after they started to work? 

‘SA. Well, I wouldn’t definitely say. The 
boys—the trucks weren’t in shape to work. 

‘“@. Was that the case from the first day 
on? 
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‘‘A. Practically from the first day on. 

‘“@. In other words, from the first day they 
started to work, for 17 days they were in ¢con- 
dition to run? 

“‘A. Well, I would say maybe the first day. 
They had trouble, of course, naturally; you 
would expect some trouble, but not so much 
as they had. I think they expected it them- 
selves. 

**Q. Is there any other reason that you can 
sive Why they were let out? 

‘A. Well, that was the main reason why. 

“@. That you couldn’t keep drivers on, and 
you couldn’t maintain an organization—is that 
true? 

‘“A. That is right, and because of trucks 
breaking down. 

‘*@. Those were the two main reasons, and 
the fact that vou had your own trucks avail- 
able had nothing to do with it? 

‘A. Not a great deal, no. We told them 
ahead of time, a week or so, that we was go- 
ing to have to let them go. 

“*@. And did you give any reason at that 
time? [152] 

“A. Well, they knew the reason. We didn’t 
have to tell them. 

‘“Q. Well, it is not what you might have 
thought they knew, but did you tell them any- 
thing, Mr. Wells? 
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‘fA. No, I didn’t tell them. 

‘*. And what type of trucks were they? 

‘SA. Well, they were Autocar dump trucks. 

“. About how many tons? 

‘A. Ob, 1 suppose about a 10 or 12 ton 
truck. They would handle 10 ton, I would say. 

*Q. What kind of trucks did you replace 
them with? 

‘“A. Well, we have various—different types 
of trucks, bigger trucks and better trucks. 

‘*@. By ‘we’ you mean your own trucks? 

‘fA. Our own company, yes. 

**@. And about how many tons were they? 

‘fA. Oh, about 16 tons. 

‘@. And where did those trucks come 
from? From what job? 

““A. From San Diego. 

‘*Q. Did you drive them up here? 

“A Yes, six. 

“*@. .\s I understand it, they were not 
available when this job first started ? 

‘A. No, they were working on other jobs. 

“*Q. Now, at the time that you hired these 
trucks, Mr. Wells, your conversation was that 
the job would take about 60 days? 

‘‘A. Well, now, I don’t think there was any 
conversation much about it. They just wanted 
to know how long it would take, and I said 
around 60 days. 

““@. And, as a matter of fact, it took ap- 
proximately 54 or 55 days—is that true? 
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‘‘A, 54 days, yes, sir. 

“Q. Do you recall that there was anything 
in the agreement or contract between Bethle- 
hem and vour company as to the length of 
time the contract was to go? 

“A. I couldn't say. 

‘“@. Have you any recollection on that sub- 
ject ? A. Wo. [deal] 

‘@. You have knowledge, however, that 
these boys bought the four trucks for this job, 
though, haven’t you? 

“Mar. Sehell: Just a moment—— 

‘Mr. Barnett: I will withdraw it. 

‘‘Q. Have you any knowledge that they 
bought the four trucks for this job? 

‘“Mr. Schell: At the present time he is deal- 
ing with now. 

‘SA. Yes—not when I hired them. They told 
me that they were going to buy them. When 
they first contacted me, I had no knowledge of 
them buying trucks. I thought they owned them 
themselves. 

‘‘Mr. Barnett: @. And subsequently and 
during the time of the job you acquired that 
knowledge—is that correct? A» Wee 

‘*Q. It was about January 18th when they 
stopped work—isn’t that true? 

“A. Well, I couldn’t say. 

‘“. Do you know when you completed the 
job—what date? A. No. 
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‘““Q@. At any time did you have any knowl- 
edge that these trucks were purchased from 
Young & Son in Berkeley? 

‘fA, Yes, they told me; the boys told me. 

‘‘@. And when was that? 

‘‘A. Well, that was just before they brought 
them on the job. 

‘*Q. Did you know that—I will withdraw 
that. Just before the first day that they started 
to work ? 

‘A. Well, when they brought that guaranty 
to me, that is when I realized where the trucks 
had come from. 

‘“@. And that was on or about the 3rd of 
December—isn’t that true? 

“A, Weell, I coulldn’t say. 

‘“. You don’t recall having any conversa- 
tion with anybody regarding the duration of 
this contract with Farr and Sinclair? 

‘Mr. Schell: Other than what he has stated. 

[154] 

‘‘Mr. Barnett: @Q. Yes, other than what 
you have said? 

‘CA. Yes, other than what I have stated. 

‘Q. Do you recall having a conversation 
with a representative of Young & Son? Do 
you recall telling them or him that in your 
opinion this job would take about four months? 

Ths. lio: 

“Mi. Schell: Just a minute. That is ob- 
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jected to as very vague and calling for the 
conclusion of the man who was representative 
of Yonug & Son. Your question is vague, but 
he doesn’t remember whether he ever had a 


conversation 
‘“‘Mr. Barnett: Well, he has answered no. 
‘This 18 cross examination, and the record will 
show, under our previous stipulation, that this 
is taken pursuant to 2055, and that it was in- 
tended as that. 
‘“@. You don’t reeall having such a con- 


versation ? A. With who? 

“@. With the representative of Young & 
Son? A. At wihetetiae? 

‘“@. Did you on or about December 3rd, 
19402 A. Nogecr 


‘‘(). Did you have any conversation at any 
time with a representative of Young & Son? 

‘‘A. Someone—lI think it was their attorney 
—called us one time in regard to how much 
money they had coming, and that was after the 
trucks weren’t working. 

‘“@. After the trucks quit working? 

“A. The trucks weren’t working for us any 
more. 

‘“Q. So that, as you recall, neither prior to 
the time that they started to work nor at or 
about the time they started—to-wit, on Decem- 
ber 3rd—did you have any conversation with 
anybody regarding the duration of the work 
that ary and Sinclair had with you? 
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oh) Rosin 

““@. You never had any conversation other 
than what you have told us? 

“A. None that I know of. 

“. When is it true that your agreement 
with them was that they [155] were to work 
for you as long as you wanted them to work? 

‘A. That is true. We hired them as we have 
always hired trucks like that. 

=“). asad by we’ 

“ax, “Whe company, yes. 

‘“Q. In other words, there wasn’t any defi- 
nite period of time to that agreement? 

‘CA. No, sir. 

‘“Q. The reason you let them go was that 
they didn’t have—they couldn’t keep drivers 
and they were undependable as far as the equip- 
ment was concerned? Is that true? 

‘(A, That was the main reason for letting 
them go. 

““Q. You say that your title is that of con- 
struction superintendent—not general superin- 
tendent ? wee N@ 

‘“Q. Who is the general superintendent? 

‘A. Well, Mr. Davis would be rated the 
general superintendent out of the Los Angeles 
division. He had charge of everything. He is 
also vice-president. 

‘“‘Q. Who is the general superintendent of 
this division ? 
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‘A. Well, I am superintendent out here, in 
charge of the jobs. 

‘“@. Yes. In other words, you are the head 
man of this division—isn’t that true, Mr. 
Wells? 

‘“A. Yes, to a certain extent. Mr. Davis is 
over me. 

“Q. Wes. 

‘fA, And Mr. McLeod (McCloud) also. 

““@. Yes, but usually you would let the con- 
tracts, would vou not? 

‘fA. Well, if it is anything that amounts 
to something I always take it up with my su- 
periors before I do anything. 

‘“@. Now, were you consulted prior to the 
time that your company bid on this job? 

“A. Was I consulted? 

HW) Maes: 

‘A. J was here in town when we took this 
job, and looked at it, but when the job was bid 
t wasn’t here. 

‘*. Did you see any figures? 

‘A. Well, not, because we [156] only talked 
about it and discussed it, and [ went back over 
—f! was on the other side of the mountains 
building a dam, and I left town. 

‘‘@. Was there any time placed on your bid 
as to when the job could be completed? 

‘“A. I couldn’t say. I have never seen the 
contract. 
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‘*@. Have you any recollection as to whether 
or not there was a time element in it? 

‘*Mr. Schell: He just answered he has never 
seen the contract. 

“Wir, Barnett: That is all right. He might 
have knowledge without seeing the contract. 

‘A. T wouldn’t know. 

“@. So that the first day you had approxi- 
mately 17 trucks in operation ? 

‘A. J wouldn’t say—we had two shovels, 
and there was 12 or 14 or 17 trucks, maybe, on 
the job. i couldn’t say. I would have to look 
up the record for that. 

““@. Well, where are those records? 

‘“A. We have them in our office here in San 
Francisco. 

‘“@. And where is your office located ? 

“A. T16 Folsom. 

““@. And after the first week how many 
trucks did you have in operation? 

“AX. Well, that’s hatd to say. Our haul in- 
creased; we had a longer haul. We added more 
trucks, and we added another shovel. 

““@. Well, can you tell us the minimum and 
maximum amount of trucks and shovels you had 
during the job? 

‘“A. Well, there was three shovels, and I 
think at one time we had—oh, I couldn’t say 
—either 29 or 30 or some trucks—something 
like that—at work any time from, maybe— 
I don’t know—the first day maybe it was a 
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small number of trucks, [157] but I think 
we had up as high as around 29 or 30 trucks 
at one time. I couldn’t say. 

‘“Q. Was there any bonus given to you, 
or was there any penalty imposed, for finishing 
the job either earlier or later—a penalty if you 
finished it later than the designated time. 

‘CA. Well, I couldn’t say that. I have never 
seen the contract. 

‘““@. Of course, it was your idea to put on 
good equipment and to finish the job as soon 
as possible ? 

‘‘A. The Navy was in a hurry. That is all 
1 know. 

‘Mr. Barnett: That is all. 


‘*Hixamination 

By Mr. Schell: 

‘‘Mr. Schell: @. At the end of the job, Mr. 
Wells, you Just had a few trucks working? 

“A. Wes 

‘“Q. The last two weeks? 

‘““A. I think we had seven—I think seven 
ov eight trucks the last three weeks, I guess. 

‘“Q. That was just clean-up? 

‘“A, Clean-up. 

“‘Mr. Schell: That is all. 


‘*Hixamination 
By Mr. Barnett: 
‘“‘Mr. Barnett: Q. Well, that is usual, isn’t 
it? 
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‘“A. Yes. We shipped out some shovels; in 
fact, we moved all three big shovels off before 
we were done, and used a smaller shovel to fin- 
ISkPiip: 

“@. Yes. Well, that is general clean-up 
work. How long did that take vou? 

“A. Well, the first shovel went out almost 
a month before we were done; and another 
one went out the following week, and we were 
working down to one shovel at the final—at the 
end. 

‘“@. Yes. And the most trucks you had 
was 29, you say? 

““A. IL wouldn’t say positively, but it was up 
in that neighborhood. 

‘“Myr. Barnett: Approximately. All right, 
iieitis all. * hile | 


Then it is signed, subscribed and sworn to. 


With that the defendant rests, vour Honor. We 
wanted to have the jury examine that exhibit. 

The Court: Which exhibit? 

Mr. Schell: The tabulation of the various costs 
and expenses that went in in heu of some of the 
testimony of Mr. Tucker. 

The Court: Yes, it can be shown to the jury 
sometime; I assume it will be all right durimg ar- 
gument ? 

Mr. Schell: Yes, that is all mght. 

Mr. Barnett: Your Honor, I wanted it distinctly 
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understood that my stipulation did not cover that 
as an exhibit except for a limited purpose, that 
the witness would testify to what appeared on 
that sheet. 

The Court: I think the jury understands what 
this sheet was introduced for. Any rebuttal? 

Mr. Barnett: Your Honor, 1 thmk I have one 
ov two questions to ask, but I don’t know what 
your Honor’s custom is as to recesses, and we have 
been here since 2 o’cloeck, and frankly, I could stand 
a Yecess. 

The Court: IT would like to clean up the case and 
let the jury go. 

Mr. Barnett: The rebuttal will be very short. 
1 would like to have it at the next session. 

The Court: No, I would rather not. 

Mr. Barnett: It will be Mr. Sinclair, your 
Honor, and this will be quite an ordeal, and I would 
rather have it at the next session. 

The Court: I would rather not. 

My. Barnett: Judge, vou certainly work law- 
vers. [159] 

The Court: Well, I don’t spare myself. 

Mr. Barnett: There is a lot more to you, though. 

The Court: Would any of the jurors like a re- 
cess before we start in on this? How long do you 
think it will take? 

Mr. Barnett: Just two or three questions, but 
your Honor will observe what I have to contend 
with. 

The Court: No. 
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Calied for the Plaintiffs; previously sworn. 

Mr. Barnett: Q. Mr. Sinclair, Mr. Tucker men- 
tioned something about a conversation you had with 
him in which the name of Haton & Smith was men- 
tioned, and he stated that he had two such conver- 
sations. Do you recall such conversations ? 

A. (Writing): I recall at the time he fired us 
he asked why we didn’t try and get the trucks on 
with Eaton & Smith. 

(Answer read by Mr. Barnett.) 


@. Did you ever have such a conversation with 
Mr. Tucker prior to the time that he fired you? 

A. No, sir. 

Q. Did vou ever have a conversation with any- 
body prior to the time that he fired you regard- 
ing Eaton & Smith ? A. No, sir. 

Q. And I refer to the defendants? 

A. No, sir. 

Q. At the time that this contract was originally 
entered into, did vou have any conversation relative 
to where the work was to be done, and | refer to 
the Bethlehem Stee] Company property? 

A. Yes. 

@. With whom, and what was said? 

A. (Writing): Mr. Wells said the whole job 
was to be on private property at the Bethlehem 
Company. He said they were going to put the dirt 
ou barges and take it to Alameda. [160] 

(Answer read by Mi. Barnett.) 
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Q. Did you ever have any conversation with Mr. 
Tucker, or did you ever stop him on the job and 
have a conversation with him in which you asked 
him how much longer you were to last? 

a, No, sir. 

Q. Did you ever have a conversation with Mr. 
Burch, the foreman, in which the subject of how 
much longer you were to last on the job took place? 

A. No, sir. 

Mr. Barnett: Well, I will withdraw that. 

Q. Do you remember having a conversation with 
Mr. Burch relative to the duration of the job? 

A. No, sir. 

Q. Did you have any conversation with Mr. 
Burch touching upon this equipment, the condition 
of your equipment—withdraw that. Did you ever 
have any conversation with Mr. Burch regarding 
the condition of your equipment? 

A. Probably. 

Q. Do you recall when and where? 

A. (Writing): We saw him all the time. I 
remember he said to get cab shields on the trucks. 

Q. Did he at any time refuse to send out—with- 
draw that. Did he at any time state to you that 
he refused to send vou out on a shift because vour 
equipment was not fit? A. Wo, ir. 

Mr. Barnett: That is all, your Honor. 


Cross Examination 
Mr. Schell: Q. Mr. Sinelair, have you discussed 
your testimony with anybody since 3 o’elock this 
afternoon ? A. (Writing): Mr. Barnett. 
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Q. You had your deposition taken some time 
ago, did you not, Mr. Sinclair? A. Yes, sir. 

Q. You were asked in that deposition for all 
of the conversa- [161] tions you had with Mr. Wells 
on the subject of this hauling? 

A. (Writing): I do not know. 

(Answer read by Mr. Schell.) 


Q. It is your recollection that you have never 
testified until now anything about any conversation 
with Mr. Wells to the effect that all of the hauling 
would be on private property ? 

My. Barnett: Your Honor, I will submit that is 
argumentative. 

The Court: He may answer. 

Myr. Barnett: If he recalls. 

A. (Writing): I don’t recall. 

(Answer read by Mr. Schell.) 

Mr. Schell: Q. You don’t recall ever having 
testified to that effect before, do you? 

Agee 0,2 don't 

(. When you say you discussed your testimony 
with Mr. Barnett after 3 o’clock, was that the sub- 
ject matter of discussion, this hauling on private 
property ? 9. 80, Si. 

@. It was part of that discussion? 

ie, Gee cir: 

Mr. Schell: That 1s all. 

Mr. Barnett: That is all, your Honor. I think 
that is all, your Honor. 
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The Court: Ladies and gentlemen of the jury, I 
don’t want to work you too hard, but we have an 
opportunity to finish this case up tomorrow. After 
the arguments, which i understand will not be of 
ereat length, and the instructions, then I shall give 
the case to you for your consideration. Dr if 1 is 
much more convenient to everyone, L will put it over 
until Monday, but fT assume vou would rather finish 
the ease entirety tomorrow. 

A Juror: J] have a case coming up on Monday, 
in which I have to be a witness. Saturday will be 
all right with me. [162] 

The Court: Apparently the majority of the jury 
feel that Saturday would be better. Would you 
lke to start earlier or later? Normally, we would 
start at 10 o’clock. If there is no expression of 
Gpinion on that, I will start at 10 o’clock, but if 
you would rather start earlier I will start an hour 
earlier. 

You have now heard all the evidence in the case, 
so it is particularly important that vou shall not dis- 
cuss it amongst vourselves or remain in the pres- 
ence of other persons who might discuss the case 
with you until it is finally submitted to you tomor- 
row morning by the Court for vour deliberations. 
You may now retire, and return here tomorrow 
morning at 10 o’clock. 

(Thereupon an adjournment was taken until 
10 o’elock A. M., Saturday, March 7th, 1942.) 
[163° 
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Saturday, March 7th, 1942 
10 o’clock A.M. 


The Court; Proceed. 

Mr. Barnett: Plaintiff is ready, your Honor. 

Mr. Schell: Defendant ready, your Honor. At 
this time, if the Court please, on behalf of the de- 
fendant Ben F. Wells, | move this Court for a di- 
rected verdict in favor of said defendant on the 
eround that under any interpretation of the evi- 
dence, or for that matter, the pleadings, Mr. Wells 
was merely acting as an agent for a disclosed prin- 
cipal, and so whatever he did, there would be no 
personal liability on Mr. Wells for any amount of 
money due the plaintiffs, 1f there is anything due. 

(Argument by Myx. Schell on motion.) 


The Court: I deny the motion. 

Mr. Schell: At this time on behalf of the defen- 
dant Macco Construction Company and the de- 
fendant Ben F. Wells, and each of them, we move 
the Court for a directed verdict in favor of the 
defendants, and each of them; first. on the ground 
that the evidence fails to establish a valid contract 
or any contract entered into by and between 
the plaintiff and the defendants, or either of them, 
foP any particular time: 

That the evidence affirmatively shows that the 
plaintiff had no capacity to contract or engage in 
the business of transportation of property for hire. 
That is in connection with the carrier act; 

That the evidence fails to show that the defen- 
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dants, or either of them, wrongfully breached any 
contract, and plaintiffs have failed to show that they 
sustained any damages. 

In connection with this motion, I will urge the 
further [164] ground that it affirmatively appears 
from the evidence that in the event there was no 
contract for any definite period of time that con- 
tract was a novation. 

We urge the further ground that in the event the 
original contract contemplated hauling over pri- 
vate property that without the showing of any 
duress or fraud or oppression or anything else, 
the parties varied no terms of that agreement, and 
that constituted a novation; and in view of the un- 
disputed evidence that plaintiffs were not 1n the po- 
sition to carry out the terms of the contract we 
believe that their cause of action has failed. 

(Argument on motion.) 


The Court: Motion denied; exception allowed. 
Mr. Barnett: Shall I commence the argument, 
your Honor? 
The Court: Yes. 
(Arguments to the jury by respective coun- 
sel. ) 


The Court: Now, ladies and gentlemen of the 
jury, it is lunch time. Do you want to go to lunch 
before I instruct you? 

A Juror: Stay with it. 

The Court: I will give you a short recess. Court 
is in recess. 

(Recess. ) 
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The Court: Now, ladies and gentlemen of the 
jury, you have heard all of the evidence in the 
case of Farr and Sinclair, as plaintiffs, against the 
Macco Construction Company and Ben F.. Wells, 
the defendants. 

it is now my privilege and my duty to tell you 
what the rules of law are that you are to apply in 
determining what are the facts in this case. You 
will have with you in your jury room the pleadings 
in the case; that is, the written documents upon 
which the respective claims of the parties are based. 
I [165] will try to outline for you what are the ques- 
tions between counsel and suggest to you the rules 
of law which vou are to apply. Now, there are a 
eood many things that come into a trial of a case 
that are not evidence. Counsel have a right to make 
arguments before you, and one represents one side 
und the other the other side. Naturally, since they 
ate hired to try the case they take a partisan view- 
point from a standpoint of their own clients. They 
are here to win the ease. That is what they are 
here for. While counsel have a right to argue that 
viewpoint, that is not evidence. You have to get 
your facts from the documents in the. case, and 
from what the witnesses testified to. Likewise, you 
have the written documents on what they eall the 
pleadings, the complaint and answer in this case; 
but those are not evidence either, although it is true 
that any fact which any party admits does not re- 
quire proof. You can, of course, accept any argu- 
ment counsel makes to you which you think is sound 
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and reasonable, but the viewpoint depends on your- 
self and not on what counsel says. 

Likewise, the Judge in the lederal Court has the 
right to comment on the evidence and tell you what 
he believes the determination of the case, or dis- 
cuss the credibility of any witness. But this is a 
simple case, and therefore, I shall not exercise 
my power or responsibility to tell you what I think 
about this case. I will further state to you that if 
any of you know by any expression of mine how I 
think the case should be determined, that you are 
not bound by that at all. You are the sole judges 
of the facts of the case, and you have the respon- 
sibility to determine them correctly under the rules 
of law. Your responsibility is a heavy one; much 
heavier than mine, because there is no way of ap- 
pealing from the determina- [166] tion on a ques- 
tion of fact. That is final and binding on every- 
body. 

This is a civil case, and is based upon a complaint, 
which is a claim made by the plaintiffs, Farr and 
Sinclair, that they have been damaged in some re- 
spect by the Maeco Construction Company and Mr. 
Wells. I have not taken Mr. Wells out of the case 
so far, but I say to you now, that as far as I can judge 
from the evidence, there is no claim that Mr. Wells 
is directly responsible personally for this contract. 
The plaintiff doesn’t claim that he entered into a con- 
tract on his own account, and the defendant doesn’t 
believe that either. The contention is that Mr. Wells 
was the agent of the Macco Construction Company, 
and entered into a contract for them. He could only 
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enter into a contract for them so far as he was 
their agent and in so far as his authority carried 
him. The question of authority is before you by siz- 
ing up the contention of both parties. I don’t think 
that there is any basis in this case under which you 
could give a judgment against Mr. Wells. I think 
that any judgment that you would give, you would 
give against the Nlacco Construction Company. 
While I don’t mean directly, as a matter of law, to 
say that vou cannot give a verdict against Mr. 
Wells, I say that as the facts in the case shape up 
that it is my opinion that he is not liable. So, there- 
fore, I would suggest that you return a verdict 
against the Macco Construction Company, if against 
anyone. 

That is the next question I will now take up. I 
say, even in that regard, you are not bound by 
what I say or bound to follow that comment if 
you thought he would be liable under the facts 
and the law as I now give it to you. 

The next thing in the case is this: That is, the 
ques- [167] tion of the amount that is earned, that 
these people actually earned on the job is in con- 
troversy. Defendant Macco Construction Company 
says that they have earned a certain amount, and 
the plaintiffs, as stated, say 1f there is no express 
contract, that that is true, but that amount repre- 
sents the amount that they actually earned for the 
labor they did, if there was no express contract as 
claimed by the plaintiffs. 

So, then, we now approach the matter of conflict 
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between these two parties. The plaintiff says it is 
claimed that on or about the 3rd day of December, 
1940, defendants and plaintiffs entered into an oral 
agreement in the City and County of San Fran- 
cisco, State of California, wherein and whereby 
plaintiffs agreed to furnish four auto trucks and 
the persona! services of the plaintiffs; that is, Farr 
and Sinclair, in the operation of the same: and the 
defendants agreed to hire the exclusive personal 
services of said plaintiffs and the equipment for 
the entire duration of that certain grading and ex- 
cavation project of the defendants situated in the 
Citv and County of San Francisco; and that the 
period contracted for, as aforesaid, was and is ap- 
proximately four months. 

Now, the defendant Macco Construction Company 
—beecause I am discuss them—on the other hand 
said that that agreement was not for the hiring of 
trucks or any truck, or any personal services for 
the entire duration of the grading and excavation 
project of the defendant; but on the contrarv, Macco 
Construction Company says that the agreement was 
that the plaintiffs Farr and Sinclair would furnish 
and maintain the four auto trucks in good, safe, 
serviceable, workable condition, and the personal 
services to be rendered in the operation therefor 
for such time as the Macco Construction should 
desire to avail themselves thereof in [168] connec- 
tion with the grading and excavation project of the 
defendant, and for no other purpose or longer pe- 
riod of time. 
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So there you see what the issue is. Everybody ad- 
mits there is a contract. The question is, what was the 
contract? The contract was for the hiring of these 
trucks and the personal services of Farr and Sin- 
elair in the operation thereof, without question, but 
the parties disagree as to whether that was to last 
for any particular time. Plaintiff claims the contract 
was for four months, the duration of the Bethlehem 
job; and the defendant, on the other hand, says. 
‘“‘No, we didn’t have that term of contract; 1t was 
simply to do that, and when we were ready to get rid 
of Farr and Sinclair, why, we could.”’ 

Now, there are other terms of the contract which 
are admitted. The defendant admits that it agreed to 
pay Farr and Sinclair as and for compensation for 
their services and for the use of such equipment $2.70 
per hour per truck while the truck was in condition 
to be operated and was being operated for the benefit 
of Macco Construction Company; and in addition 
thereto, the sum of $1.42851 cents per hour on ac- 
count of the payment of the salary of the drivers of 
each of said trucks for the time during which the 
driver was on duty in connection with the business 
of the defendant. Now, in that connection there are 
some other things which I think are not particularly 
important, ‘‘On account of personal liability and 
property damage insurance, workmen’s compensa- 
tion insurance, Federal old age social security, gaso- 
line and oil furnished by this defendant, the time of 
mechanics, and the cost of parts necessary for re- 
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pairs to said trucks incurred by this defendant on be- 
half of plaintiffs, time during which the drivers of 
said trucks were not actually engaged in the busi- 
ness of performing services of this defendant due 
[ 169} to the condition of said trucks and other items 
of cost and expense reasonably curred by this de- 
fendant on behalf of plaintiffs mm connection with 
the operation of said truck equipment. ”’ 

That simply means that the defendant was not 
going to pay the plaintiff until it deducted the things 
it had to pay on plaintiff’s account. So I don’t think 
that is particularly in controversy between the 
parties. 

But the facts of the controversy are these; as to 
whether or not this paiticular term as to ‘*duration”’ 
is included in this contract in the first instance; and 
the controversy about the reasonable condition of the 
trucks to perform the job. It would be implied that 
the equipment furnished would be reasonably capa- 
ble of performing the work, because obviously no 
one would expect a person to contract for equipment 
that couldn’t perform the work; that is one of plain- 
tilf’s responsibilities. 

Now, there has been a controvery arisen over this, 
and the plaintiff has come into court asking for dam- 
ages because of the fact that this controversy has 
not been settled to thety satisfaction. Under those 
circumstances, the plaintiffs have the burden of prov- 
ing all of the matters which plaintiffs set up. In other 
words, plaintiffs have the burden of proving, in the 
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first instance, that there was a contract as they allege 
containing this term as to duration, and they must 
prove that by a preponderance of evidence. 

Preponderance of evidence sounds hike a myster- 
ous term, but it is not. Preponderance of evidence 
simplv means the greater weight. That does not mean 
the greater number of witnesses; it simply means 
the plaintiifs must prove their contention regarding 
this contract by evidence which is more convincing 
[170] to vou taking it as a whole, than that which 
has been produced by the defendants. 

In the event you find this term of contract was 
included, and there was an express agreement to that 
effect, then you will consider the other question in 
this ease. If you find that the plaintiffs have failed to 
prove that this term was included in the contract, 
vou will then go no further in the case, but deter- 
mine for the defendants. 

Now, in determining whether the contract was one 
that the plaintiffs contend it was, or what the de- 
fendants contend it was, you should carefully con- 
sider all the evidence that you have heard surround- 
ing the entering into the contract, and particularly 
the language used, because in the formation of a con- 
tract there must be always a meeting of the minds of 
the parties as expressed between them. So, there- 
fore, the language used by the parties at the time it 
is claimed that an oral contract was entered into 
must always be of great importance in determining 
whether the contract was of one type or another. 
Therefore, vou will very carefully consider what 
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was said between these respective parties at the time 
it is claimed this contract was entered into. 

There are also other matters which you may con- 
sider. You may consider this question about the 
things that the plaintiffs did after or about the time 
that they were getting ready to enter mto this con- 
tract. One of the things is the purchase on the con- 
ditional sale contract of these trucks. You may con- 
sider that fact or give it the weight you believe it to 
have in determining what plaintiffs were attempting 
to express in the contract. They must have expressed 
it; otherwise the contract would be as I say. You 
may consider this conditional sale contract in [171] 
determining what the parties meant by what thev 
said. 

You may also consider this document that has 
been called a ‘‘guaranty’’ given by Mr. Wells for 
the Macco Construction Company regarding pay- 
ments that he would make to Young & Son on the 
conditional sale contract during the time that Farr 
and Sinclair were working. Now, it is necessary for 
me to construe that document for you. I say to you 
that that guaranty is a promise upon the part of 
Macco Construction Company to pay to Young & 
Son, Ineorporated, that amount of money that Farr 
and Sinclair earned, and nothing else. They were not 
obhgated to pay any more. It is true that there is a 
specification of so much per month for these four 
months; but they are not obligated to pay a cent 
more than Farr and Sinclair earned on this contract. 
J am not saying that because I am interpreting a 
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written document that I am saying what impheation 
you should draw from that as to the existence of 
this oral contract with which you are particularly 
concerned. But that is the interpretation of the con- 
tract that was signed by Farr and Sinclair and 
Young & Son, and accepted by Mr. Wells for the 
Macco Construction Company. 

Likewise, there has been some comment upon 
the fact that the evidence does show that at the 
time that they were told that they were through, 
that is, Farr and Sinclair were told that they were 
through, that they made no comment, and appar- 
ently took what the record showed at that time. 
You may consider that in determining whether 
there was a contract, in the first instance, o1 not; 
but even if they had a contract, they could do 
just exactly the same thing and still may be lable 
if there was a contract for the duration. They 
don’t have to say, ‘‘Well, we are going to sue 
you,’’ or, ‘‘We have a contract, and we are going 
to stand on it.’ If they had a contract, they 
would [172] have to stand on it, as far as that 
goes. The admitted part of it is that at the 
time when they were put off the job, they did 
look at the record and indicated that so far as 
the record was concerned that it was correct In 
so far as what they earned. Therefore, you may 
take into consideration the determination of 
whether there was a contract or not, but it is not 
eonclusive one way or the other. Now, the de- 
fendant Maceo Construction Company also has an- 
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other viewpoint. They say that there was a term, 
either express or implied, that these trucks when 
they first came on the job would be reasonably 
in condition to do the work expected of them. They 
say that because the evidence shows that the first 
dav the trucks didn’t work a great length of time 
and that there was afterwards work done upon 
them to fit them out better—and vou have heard 
both sides on what that work was—that the de- 
fendant told these men through one of its agents 
that they were through. In other words, that if 
there was an expressed contract at that time, that 
the defendant takes the viewpoint that it then said, 
“We declare this contract off;’” and that the plain- 
tiffs agreed to it by saying, ‘‘Well, could we do 
something to get back on the job?”’ If the parties 
at that time agreed upon the oral contract by mu- 
tual consent, they could do that without habilityv 
on either side, and thereafter they could enter into 
a new contract. This is what defendant claims. 
tHlowever, that is a question of fact which you 
must determine as to whether the defendant did 
abrogate the contract with the consent of the plain- 
titts at the time the plaintiffs first came on the 
job on the 9th dav of December, and thereafter 
made a new arrangement with them whereby they 
were hired day by day. 

If you find that the plaintiffs’ contention was 
established [173] that there was a contract of four 
months duration, and that was not abrogated, ac- 
cording to defendants’ contention, but existed from 
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that time on up until the 17th day of January, 
I think it was—at any event, the date when the 
plaintiffs were told finally that they were througn— 
then you have to determine who breached the con- 
tract. If the defendant, when such contract was 
cuiiGlee 


in effect, arbitrarily, without legal excuse 
will define that in a moment—told the plaintiffs 
to leave, then that was a breach of contract, if 
vou find that there was a contract for that duration 
of time. Then, if the defendants put them off the 
job and told them they couldn’t work any more. 
then that constitutes a breach of contract and there 
is not any legal excuse for the breach of contract. 
Defendants claim that plaintiffs failed to carry 
out the contract, and defendants claim that that 
breach was accomplished in this way, that the 
plaintiffs’ equipment was not reasonably fit to carry 
on the work that they knew they were required 
to turn over and accomplish. Now, the defendants 
would be required to establish those conditions af- 
firmativels, and that is by a preponderance of evi- 
dence to show they had a legal excuse for letting 
them go. If you find, in the first place, there was 
a contract which plaintiffs claimed did exist, and 
that the terms of the contract implied fitness of 
equipment to do the job, and on that day and 
before that time the plaintiffs had broken the 
contract by not having the equipment in reason- 
able shape to carry on, then vou may determine 
that the defendants properly exercised their right 
to declare that the plaintiffs were in default of 
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the contract. If the defendant did that under 
those circumstances they would not be hable for 
anything. On the other hand, if the equipment 
was reasonably sufficient for the work on the job, 
and vou so [174] find, and find that the defendants 
without any proper excuse of that sort broke the 
contract itself by putting these people off the job, 
then vou may consider the question of damages. 

Now, in determining the question of damages, 
I will give you instructions on them. At this point, 
however, £ am not indicating that you shall find 
them. It is for you to determine, first, whether 
or not the defendants are hable. But, at any 
rate, if you come to the question of damages, then 
plaintiffs would be entitled to recover whatever 
would reasonably compensate them for the wrong- 
ful breach. In determining what sum that would 
be, why, you would have the right to take into 
consideration all of the expenses that they had 
been put to, if you find that there were any ac- 
quired under the contract in putting these trucks 
in shape and the expenses, if any, in acquiring 
the trucks, the expenses in preparing them by 
getting licenses, or whatever is in the evidence. 
L do not say that is one of the features, because 
Lt don’t know whether that is in the evidence, but 
anything which was necessary to prepare the trucks 
for the job. Likewise, the loss, if any, the actual 
loss of any time that the plaintiffs may have suf- 
fered. You have the right also to give them any 
profits that you find they would have arned. Now, 
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you cannot speculate on that. Ladies and gentle- 
men, it is not a basis for speculation, but you 
must have evidence that they would have arned 
under the terms of the contract a certain profit 
and assess that profit in considering and arriving 
at damages. I shall not go into the features of 
whether there was a profit or not. You heard the 
evidence on that. You heard both sides, who pre- 
sented two schedules; one, claiming there was a 
substantial profit that would be earned, and the 
other, showing that the operation would be carried 
[175] on at a loss. But that is a pure question 
of fact, which is submitted for your determina- 
tion. 

You are the sole judges of the fact in the case 
and of credibility of all of the witnesses. Your 
power of judging the effect or value of evidence is 
not arbitrary, but must be exercised with legal 
discretion and in subordination to the rules of 
evidence. You are not bound to find a verdict in 
contormity with the declaration of any number of 
witnesses whose testimony does not produce econ- 
viction in your minds, or against the testimony of 
one witness who testimony does impress you as 
being true, and does produce conviction in your 
minds. The testimony of any one witness to a fact 
in this case is sufficient if it produces conviction 
in your minds to establish that fact. 

Every witness is presumed to speak the truth. 
This presumption, however, may be overcome by 
the manner in which he testifies, the character of 
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his testimony, or by evidence affecting bis char- 
acter or motives, or by contradictory evidence. If 
you find that a witness has testified falsely in part 
of his testimony 


i) 


the other evidence given by the witness. If you 


you may look with distrust upon 


find that any witness has testified wilfully falsely, 
vou are at liberty to disregard all his testimony 
unless corroborated by other evidence which you do 
believe 

a fact in the case may be proved by direct 
evidence. Direct evidence is the proof of a fact 
by an eye witness or a person who was present and 
who observed that which he testifies to. Indirect 
evidence is the proof of other facts surrounding 
the fact in issue which afford an inference or pre- 
sumption of its existence, but do not directly prove 
its existence. [176] 

You have had some testimony here by deposition. 
A witness on a deposition is just the same as a 
witness who has been brought into court. There- 
fore, you will weigh the testimony of the person 
who gives the deposition in exactly the same way 
as you would the testimony of the witness on the 
stand. 

Any evidence that has been received of an act 
or omission or declaration of a party unfavorable 
to his own interest should be considered and 
weighed by you as other evidence; but evidence 
or oral admission of a party other than his own 
testimony in the trial should be viewed by you with 
caution. That instruction relates to parties and 
witnesses on both sides. 
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Both the parties have been heard by oral evi- 
dence, and two forins of verdict have been pre- 
pared for you. 

In accordance with the rules of civil procedure, 
f will allow the jury to retire for a few minutes, 
gentlemen, if you wish to make any exceptions to 
the instructions of the Court. 

Mr. Schell: I desire that, your Honor. 

he Court: Ladies and gentlemen of the jury, 
you may now retire for a few minutes while we 
take up a question of law with the attorneys. At 
the conclusion of that you will be called into Court, 
and you will be permitted to retire for considera- 
tion of your verdict. 

Now, gentlemen. 

Mr. Barnett: No objection, your Honor. 

Mr. Schell: I would like to note the following 
exceptions, your Honor: First, to the instructions 
given, I believe, as to damages. I believe they are 
in error, in that they contemplate reimbursement 
for all the expenses the plaintiffs necessarily 1n- 
curred in the purchase of the trucks and everything 
else, together with loss of profits; in other words, 
the capital [177] expense, as well as the loss of 
anticipated profits. I take it that under the evi- 
dence, the jury is entitled to believe that plaintiffs 
would have made no profits during the entire 
process or period of this four months. Let us con- 
cede there was a four months contract for the pur- 
pose of this only, and during that four months they 
would not have made any profits, but would have 
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operated at a loss. Then they would not be en- 
titled to the return of capital. That generally ex- 
presses my objection. 

The Court: I think you are correct about that. 
I think possibly the instruction could carry that im- 
pleation. f think i will just caution them in that re- 
gard, that they cannot award for recovery for eapital 
outlay. 

Mr. Schell: I believe, however, not to create the 
wrong impression now, that you just instruct them 
on that one thing, and that does not mean they 
should or should not find. 

The other exception I have is that one that we 
have argued before, that they must have been ready, 
willing and able to operate beforehand, and have 
a permit to so operate. 

The Court: Yes, you may have that exception. 
Call back the jury. 

(Jury returns to the court room.) 


The Court: Ladies and gentlemen of the jury, 
my attention has been called to one matter in in- 
structing you regarding the recovery of damages. 
Because I give you instructions on damages does 
not mean that I think you have to find them, but 
in instructing you on damages I say that if you 
find for plaintiffs, then you are entitled to give 
such damages as would reasonably compensate the 
plaintiffs for whatever loss or damage they have 
suffered. Now, I did after that give you two 
phases of the matter which you might consider, 
and these are, first, the out- [178] lay, and second, 
the profit. Obviously you wouldn’t duplicate the 
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damages in considering that. If you give damages. 
for outlay vou should not also include that element 
in assessing profits. You can see if damages were 
given for capital outlay, then in assessing profits 
you should take that into consideration. 

I just take that wp in order that you should have 
no difficulty in your deliberations. You might have 
thought the other instruction was possibly con- 
fusing. ial | 

You will have with you in the jury room the 
pleadings in the case, and the exhibits and two 
forms of verdict. In the event that you find that 
the plaintiff is entitled to recover, then you will 
fill out the form of verdict, ‘‘We, the jury, find in 
favor of the plaintiffs and against the defendants, 
and assess damages m the sum of blank dollars,’’ 
After the defendants you will name the defendant 
that you find against. As I have indicated before, 
in my opinion the Macco Construction Company 1s 
the only one you should find against, and the blank 
line there you will fill in with whatever sum under 
the instructions that the plaintiffs would be en- 
titled, if you find fox the plaintiffs. 

On the other hand, if you find that the plaintiffs 
are not entitled to recover you will use this’ form 
of verdict, ‘‘We, the jury, find in favor of the 
defendants.’’ 

In either event you will have the verdict signed 
by your foreman. Inasmuch as in the federal 
Court the verdict must be wnanimous, you will 
carefully check up to see that you are in unanimous 
agreement on whatever verdict you will return. 
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With that, ladies and gentlemen of the jury, you 
may now retire to deliberate on your verdict. 
(The jury retired at 1:03 P. M., and re- 
turned at 1:43 P. M.) [179] 


The Court: Ladies and gentlemen, I have a com- 
munication from you which says, ‘‘Can Young & 
Sons secure a deficiency judgment for $1500 on 
any sum allowed the plaintiff ?”’ 

I want to say that that was not one of the issues 
submitted. The issue was whether there was a 
contract; second, if there was a breach and who 
was responsible for the breach; and third, the ques- 
tion as to damages. It is true that you have testi- 
mony before you which indicates that there is a 
difference between the sale price and the resale 
price of the trucks, which if you get to the ques- 
tion of damages you may possibly consider. Other- 
wise, you have no interest in what happened be- 
tween Young & Sons and the plaintiffs. 

There are many other issues in this case besides 
the one submitted to you, but the main issue sub- 
mitted to you is what I gave you in the instructions. 

The jury will now retire for further deliberation 
on its verdict. 

(The jury retired at 1:46, and returned at 
2cla P.M) 


The Court: Ladies and gentlemen of the jury, 
have you arrived at a verdict? 
The Foreman: We have, your Honor. 
The Court: Pass it up to the Court through 
the bailiff. 
(Verdict handed to the Court. ) 
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The Court: Did you intend to find this verdict 
against both defendants, or just the one? 
Lhe Foreman: Just the one, your Honor. 
The Court: I will send it back to you, and you 
may fill in the defendant’s name. 
(Document handed to the foreman and back 
to the Court.) 


The Court: It still is in the wrong place. You 
will [180] have to put it in following the word 
‘‘Defendant’’ in the middle of the verdict. 

(Verdict handed to Foreman and back to: 
the Court. ) 


The Court: It is not right. I will re-commit 
this to you, ladies and gentlemen of the jury, and 
return a proper verdict. Write one out. Court 1s 


in recess. 
(Recess. ) 


The Court: Will you now pass the form of ver- 
dict to the Court through the bailiff. 
(Verdict handed to the Court.) 


The Court: Read the verdict, Mr. Clerk. 

The Clerk: Ladies and gentlemen of the jury, 
harken to your verdict as it shall now stand re- 
corded : 

‘We the jury, find in favor of the plaintiffs and 
assess the damages against the defendant Macco 
Construction Company in the sum of Twenty-five 
Hundred Dollars. 

‘“Hdward A. Nelson, Foreman.’’ 
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The Court: Ladies and gentlemen of the jury, 
the Court thanks you for the attention you have 
given to the evidence in this case, and discharges 
you from further service until you are notified. 


[ Endorsed]: Filed Sep. 3, 1942. [181] 


INSTRUCTIONS TO JURY REQUESTED BY 
DEFENDANT MACCO CONSTRUCTION 
COMPANY 


Defendants’ Requested Instruction No. .. 


You are instructed that the laws of the State of 
California in force and effect at the time of the 
transactions involved herein provided that no car- 
rier should engage in the business of transportation 
of property for compensation by motor vehicle or 
truck over any public highway, road or street in 
any city in this State, without having first obtained 
from the Railroad Commission of the State of Cali- 
fornia, permit authorizing such operation. By the 
term ‘“‘carrier’’ is meant any person or persons 
engaged in the transportation of property for com- 
pensation or hire by means of a motor vehicle or 
truck as a business on any public highway, road or 
street in any city or county in the State of Cali- 
fornia. 

You are therefore instructed that if you find that 
the plaintiffs, in entering into or performing the 
contract alleged in this case, engaged in the busi- 
ness of transportation of property for compensation 
by motor trucks over any such highway, road or 
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street, but that they did not have such permit from 
the said Railroad Commission, during the time in- 
volved in this litigation, then said alleged contract 
was ulegal and void, and plaintiffs cannot recover 
in this action and your verdict herein must be for 
the defendants. 


Given: 
Given as modified: 
Refused: 
Judge [183] 


Defendants’ Requested Instruction No. ... 


Before the plaintiffs can recover in this case upon 
the theory that the defendants failed to employ the 
use of plaintiffs’ trucks for a specified period, the 
preponderance of the evidence must establish that 
the plaintiffs were, during said period, ready, able 
and willing to perform the obligations assumed by 
them under said contract, that is to say, the pre- 
ponderance of the evidence must show that the 
plaintiffs were 1n a position to supply the defend- 
ants with the required number of trucks in proper 
and suitable condition so that said trucks could 
perform the work contemplated by the parties at 
the time the contract was entered into. - _ 


Given: 

Given as modified : 

Refused : _ 
Judge 

[Endorsed]: Filed Nov. 13, 1942. [184] 
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DEFENDANTS’ EXHIBIT “A” 


COST OF OPERATING FARR & SINCLAIR TRUCKS 
WHILE WORKING FOR MACCO CONSTRUCTION 
CO. AT BETHLEHEM STEEL CO., SAN FRANCISCO, 
DECEMBER 1940 AND JANUARY 1941. 


Income—per hour 2.70 

Cost of Operation Per Hour Total Costs 
Came —2095° walls) (@ M5... see. A4T 282.83 
Onl @m@, @uedre............2..... 146 91299 
Drivers: Cimp. «....022..2.85 2a 142 89.76 
Non-Operating Drivers time and insur- 

PUNO O dee ance ch esae-zesescieee<teee 161 1OSO 
Midehaie €F Iis:........202...2.4.. 1.062 670.95 
WONGGE © .....2he:. ace ee 093 08.99 
Parts. paid be Miaeco:.....<:...422.-2 044 27.98 
Parts—Inv. direct to Farr & Sin- 

Gain, kmown “bills ..........-2. Vis2 716.39 

ome 
Net Loss per operated hour 0.527 


No allowance in these costs for work performed by 
either Farr or Sinclair personally, nor for any money 
expended by them for parts, tires, nor for deprecia- 
tion of truck or tires. 


[Endorsed]: No. 21896-S. Defts. Exhibit No. A. 
Filed March 6, 1942. Walter B. Maling, Clerk. By 
J.P. Welsh, Deputy Clerk. 


[Endorsed]: Filed Mar. 6, 1942. [185 ] 


PLAINTIFPES ERHIBEY Bo ft 
CONDITIONAL SALE CONTRACT 


This Agreement made and entered into this 3rd 
day of December, 1940, by and between Young & 
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Son Co., Ltd., a corporation, hereinafter termed 
seller, and A. L. Farr and Robert P. Sinclair, here- 
inafter termed purchasers, Witnesseth: 

That the seller herein hereby agrees to sell and 
the purchasers herein herebv agree to purchase, sub- 
ject to the terms and conditions hereof, those cer- 
tain used six-cylinder Autocar Trucks bearing the 
following engine and serial numbers: 


Engine No. Serial No. 
50616 7065368 
50611 7065370 
50614 7065465 
001684 201897 


for the sum of $3,500.00 in lawful money of the 
United States, pavable as follows: $875.00, o1 more, 
on or before January 4th, 1941, and $875.00, or 
more, on or before the 4th day of each month there- 
after until said entire purchase price has been paid 
in full. Purchasers also agree to pay to seller in- 
terest upon the unpaid portions of said purchase 
price at the rate of 6% per annum from date hereof 
to the date of payment, said interest to be paid on 
or before four (4) months from date hereof. 

It Is Distinetly Understood and Agreed that pur- 
chasers are agreeing to purchase said personal prop- 
erty “‘as is’’ after a personal inspection thereof by 
purchasers, and without any warranty, express or 
imphed, as to the age, vear model, or mechanical. 
condition of said personal property or as to any 
other thing. And purchasers do hereby acknowledge 
and agree that no representations or warranties of 
any kind have been made to them regarding said 
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personal property by seller or by anyone acting on 
its behalf. [186] 

Purchasers agree to procure and keep in full 
foree and effect during the life of this contract full 
and complete collision insurance covering said per- 
sonal property, with loss, if any, payable to seller 
as its interests may appear and to cause to be issued 
and delivered to seller a certificate by the agent of 
the insurance company writing such insurance stat- 
ing that such insurance has been secured and paid 
for and is in effect. 

Purchasers hereby acknowlegde the receipt and 
delivery of all of said personal property in good 
condition and accept the same without warranty of 
any kind and agree to at all times maintain the 
same in good condition and repair, reasonable 
wear and tear thereof excepted, to properly house 
and protect the same against the elements, not to 
take the same out of the State of California with- 
out the written consent of seller and not to permit 
the same to be attached or not to create or permit 
to be created any alien, encumbrances, or adverse 
claims of any character against the same for stor- 
age, repairs, or otherwise, and that they will pay 
all taxes and assessments of every character levied 
or assessed against said property or this contract 
or the indebtedness and transaction represented 
thereby. Should said property suffer any loss, dam- 
age or injury, purchasers nevertheless agree to 
purchase and pay for said property in full accord- 
ing to the terms hereof. 
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Purchasers agree that any equipment, repairs or 
accessories placed upon said property shall become 
a component part thereof, title thereto shall be 
vested in seller and included under the terms of 
this agreement, and any indebtedness therefor, if 
paid by seller, shall be added to the unpaid deferred 
balance and become immediately due and payable 
with interest at the rate of 12% per annum. . 

Purchasers agree that they will neither use nor 
permit said property to be used for any unlawful 
purpose and that they will register, use, operate and 
control the same in accordance with all statutes, 
laws, ordinances and regulations relating to the 
registra- [187] tion, use, operation and control of 
motor vehicles. 

Title to said property shall remain in seller until 
all payments herein provided for are made and all 
conditions hereof fully comphed with, whereupon 
seller shall execute to purchasers a good and suf- 
ficient transfer of the title to said property and en- 
dorse and deliver to purchasers the certificates of 
ownership issued by the Motor Vehicle Department 
of the State of California covering said property. 

Purchasers agree that seller may at its option 
accept payments of principal or interest past due, 
or part payments of moneys due without in any 
manner modifying the terms of this contract and 
that such acceptance shall not be construed as a 
Waiver of any subsequent defaults on the part of 
purchasers. 

Possession of said personal property shall give 
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the purchasers no title or interest therein and no 
rights thereto except as herein provided. In the 
event that the purchasers shall return the said prop- 
erty without the consent in writing of the seller, the 
latter may store the same to the order of purchasers 
and this contract shall remain in full force and 
effect. 

Should the purchasers fail to make any of the 
payments herein provided for, or fail to perform 
any other of the terms or conditions hereof, in the 
manner or within the time herein specified, the 
seller or its assignee may, at its option, and with- 
out demand or notice of any kind to the purchasers 
either: (a) Declare all unpaid amounts immediately 
due and payable and sue therefor, or (b) Retake 
possession of said property and without notice resell 
the same at public or private sale and, after deduct- 
ing all expenses and attorneys’ fees incurred therein, 
credit the net proceeds thereof to the unpaid balance 
due, and said purchasers agree to pay to seller, or 
its assignee, any deficiency remaining under this 
contract after such sale is completed and the net 
proceeds applied thereon, or (c) Take immediate 
possession of said property, wherever the same may 
be found, and without lability for [188] tresspass, 
in which event all of the rights, titles and equities 
of the purchasers in, to or under said property and 
this agreement shall forthwith cease and terminate 
and seller shall be forthwith released f1om all obli- 
gations to transfer title or possession of said prop- 
erty to purchasers. All sums of money theretofore 
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paid to seller hereunder shall be and remain the 
property of the seller, not as a penalty but as a 
compensation for the use by purchasers of said 
property and for the depreciation thereof. All sums 
then due and unpaid under the terms hereof shall be 
forthwith paid to seller by purchasers as further 
compensation for the use by purchasers of said 
property. 

Seller shall have the right to enforce one or more 
remedies hereunder, successively or concurrently, 
and such action shall not operate to estop or prevent 
the seller from pursuing any further remedy which 
he may have hereunder, and any repossession or 
retaking or sale of the property pursuant to the 
terms hereof shall not operate to release the pur- 
chasers until full payment has been made in cash. 
Purchasers hereby waive the right to remove any 
legal action from the court originally acquiring 
jurisdiction. 

Purchasers agree to pay the seller any expense 
incurred in recovering the possession of said prop- 
erty or in collecting any unpaid balance of said 
purchase price, including reasonable attorneys’ fees, 
which shall not be less than $100.00. 

Time is hereby declared to be of the essense of 
this agreement and of each and every term, cove- 
nant and condition thereof. 

This agreement shall inure to the benefit of and 
shall apply to and bind the heirs, executors, admin- 
istrators, successors and assigns or purchasers and 
the successors and assigns of seller. 
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It is understood and agreed that the seller or its 
assigns shall not be bound by any agreement or 
representations not contained [189] in this agree- 
ment, which the purchasers agree they have read 
and understand. 

As further security for the payment.of the pur- 
chase price of said property, purchasers agree to 
execute and delver to seller, contemporaneously 
with the execution of this agreement, an assignment 
of $3,500.00 of the moneys to become due and pay- 
able to purchasers from Macco Construction Com- 
pany from the hauling job on the Bethlehem Steel 
Corporation property in San Francisco, California, 
the same to be payable at the rate of not less than 
$875.00 per month. It 1s understood, however, that 
the acceptance of said assignment as further se- 
curity shall not preclude or delay seller from exer- 
cising any of the other rights and options speci- 
fied in this agreement in the event of default in the 
payment of any installment of said purchase price 
or the performance of any other term, covenant or 
condition of this agreement. 

As an inducement and consideration for the exe- 
cution of this contract by seller, purchasers hereby 
guarantee that they have secured a contract with 
Macco Construction Company for hauling at the 
property of Bethlehem Steel Corporation, San Fran- 
cisco, California, upon which job the hereinbefore 
mentioned trucks are to be used and that said con- 
tract calls for the payment of $4.50 per hour for 
each of said trucks and that the only deductions 
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which are to be made from said truck hire by Macco 
Construction Company are the wages of the truck 
drivers and the gasoline and oil furnished to pur- 
chasers by said Macco Construction Company. And 
purchasers hereby agree to furnish to seller monthly 
a statement showing the number of hours worked 
by each of said trucks during the preceding month. 


In Witness Whereof the parties hereto have exe- 
cuted these [190] presents the day and year first 
hereinbefore written, seller by and through its Pres- 
ident thereunto duly authorized. 

YOUNG & SON CO., LTD., 
By F. KE. YOUNG 
President 
Seller 
A. L. FARR 
R. P. SINCLAIR 
Purchasers [191] 


VPLATHIIFES’ EXEMEBIT No. 2 


In consideration of the making of the within con- 
tract by the seller therein named, the undersigned 
does hereby guarantee payment of all deferred pay- 
ments as specified therein, and covenants, in default 
of payment of any installment or performance of 
any requirement thereof by the purchasers to pay 
the full amount remaining unpaid to said seller 
upon demand at 599 Colusa Avenue, Berkeley, Cali- 
fornia. The lability of the undersigned shall not be 
affected by any compromise, settlement or any varia- 
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tion of the terms of said contract effected by or with 
the purchaser or the seller. The undersigned waives 
notice of acceptance of this guarantee, notices of 
nonpayment and nonperformance, and notices of 
any other kind and nature and waives the right to 
remove any action brought upon this guarantee 
from the court originally acquiring jurisdiction. It 
is understood and agreed, however, that, in the 
event that the undersigned is called upon to pay 
to said seller, pursuant to the provisions of this 
cuarantee, from its own funds, any unpaid balance 
of the purchase price specified in said agreement, 
upon such payment being made, said seller shall 
assign and transfer to the undersigned all of its 
interest in and under said contract. 


In Witness Whereof the undersigned has caused 
these presents to be executed by its officers there- 


unto duly authorized this ... day of December, 
1940. 
MACCO CONSTRUCTION 
COMPANY 
RY ...t28 aoe eee 
President 
BY 2G Se eee ere 


Secretary [192] 


ASSIGNMENT 


For a Valuable Consideration, the receipt whereof 
is hereby acknowledged, we do hereby assign, trans- 
fer and set over unto Young & Son Co., Ltd., a cor- 
poration, 599 Colusa Avenue, Berkeley, California, 


us. . L. Perr at al. Dae 


$3,000.00 of the first moneys to become due and 
payable to us from Maeco Construction Company 
under our contract with said Macco Construction 
Company upon the hauling job at the Bethlehem 
Steel Corporation property, said sum of $3,500.00 
to be paid in installments of at least $875.00 per 
month on or before the 4th day of each month, 
commencing January 4, 1941, and we do hereby 
authorize and request said Macco Construction 
Company to pay said moneys to said Young & Son 
Co., Ltd., a corporation, and acknowledge and agree 
that such payments, when so made, shall operate as 
a full acquittance to said Macco Construction Com- 
pany of its said obligations to us to the extent of 
the payments made in accordance with this assign- 
ment. 


In Witness Whereof we have hereunto set our 
hands this 3rd day of December, 1940. 
AS LL. PARR 
Ek. P| SINCLAIR 


We Hereby Accept the foregoing assignment and 
agree to make the payments at the times and in the 
amounts specified in said assignment. It Is Dis- 
tinectly Understood and Agreed, however, that we 
are obligated to make said payments only out of 
moneys to become due and payable from us to said 
A. L. Farr and Robert P. Sinclair, and not other- 
wise, and that if sufficient moneys do not become 
due and payable to said A. L. Farr and Robert P. 
Sinclair to make said payments, we shall be obli- 
gated to make payments only to the extent of the 
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moneys actually due and payable from us to said 
A. L. Farr and Robert P. Sinclair. 


In Witness Whereof the undersigned has caused 
these presents to be executed by its officer there- 
unto duly authorized. 

MACCO CONSTRUCTION 
COMPANY 
By BEN F. WILLS 
Gen. Supt. [193] 


PLAINTIPVP RS” EAATEVT We. 3 
CONDITIONAL SALE CONTRACT 


This Agreement made and entered into this 3rd 
day of December, 1940, by and between Young & 
Son Co., Ltd., a corporation, hereinafter termed 
seller, and A. L. Farr and Robert P. Sinclair, here- 
inafter termed purchasers, Witnesseth: 

That the seller herein hereby agrees to sell and 
ihe purchasers herein hereby agree to purchase, 
subject to the terms and conditions hereof, those 
certain used six-cylinder Autocar Trucks bearing 
the following engine and serial numbers: 


Engine No. Serial No. 
50616 7065368 
90611 7065370 
00614 7065465 
5901684 201897 


for the sum of $3,500.00 in lawful money of the 
United States, payable as follows: $875.00, or more, 
on or before January 4th, 1941, and $875.00, or 
more, on or before the 4th day of each month there- 
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after until said entire purchase price has been 
paid in full. Purchasers also agree to pay to seller 
interest upon the unpaid portions of said purchase 
price at the rate of 6% per annum from date hereof 
to the date of payment, said interest to be paid on 
or before four (4) months from date hereof. 

It Is Distinctly Understood and Agreed that pur- 
chasers are agreeing to purchase said personal prop- 
erty ‘‘as is’’ after a personal inspection thereof 
by purchasers, and without any warranty, express 
or implied, as to the age, year model, or mechan- 
ical condition of said personal property or as 
to any other thing. And purchasers do hereby 
acknowledge and agree that no respresentations or 
warranties of any kind have been made to them re- 
garding said personal property by seller or by any- 
one acting on its behalf. [194] 

Purchasers agree to procure and keep in full 
force and effect during the life of this contract 
full and complete collision insurance covering said 
personal property, with loss, if any, payable to 
seller as its interests may appear and to cause to be 
issued and delivered to seller a certificate by the 
agent of the insurance company writing such insur- 
ance stating that such insurance has been secured 
and paid for and is in effect. 

Purchasers hereby acknowledge the receipt and 
delivery of all of said personal property in good con- 
dition and accept the same without warranty of any 
kind and agree to at all times maintain the same 
in good condition and repair, reasonable, wear and 
tear thereof excepted, to properly house and protect 
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the same against the elements, not to take same out 
of the State of California without the written consent 
of seller and not to permit the same to be attached or 
not to create or permit to be created any lien, en- 
cumbrances, or adverse claims of any character 
against the same for storage, repairs, or otherwise, 
and that they will pay all taxes and assessments of 
every character levied or assessed against said prop- 
erty or this contract or the indebtedness and transac- 
tion represented thereby. Should said property suf- 
fer any loss, damage or injury, purchasers neverthe- 
less agree to purchase and pay for said property in 
full according to the terms hereof. 

Purchasers agree that any equipment, repal’s or 
accessories placed upon said property shall become 
a component part thereof, title thereto shall be vested 
in seller and included under the terms of this agree- 
ment, and any indebtedness therefor, if paid by 
seller, shall be added to the unpaid deferred balance 
and become immediately due and payable with inter- 
est at the rate of 12% per annum. 

Purchasers agree that they will neither use nor 
permit said property to be used for any unlawful 
purpose and that they will register, use, operate and 
contro] the same in accordance with all statutes, laws, 
ordinanees and regulations relating to the registra- 
[195] tion, use, operation and control of motor ve- 
hicles. 

Title to said property shall remain in seller until 
all payments herein provided for are made and all 
conditions hereof fully comphed with, whereupon 
seller shall execute to purchasers a good and suffi- 
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cient transfer of the title to said property and en- 
dorse and deliver to purchasers the certificates of 
ownership issued by the Motor Vehicle Department 
of the State of California covering said property. 
Purchasers agree that seller may at its option ac- 
cept payments of principal or interest past due, or 
part payments of moneys due without in any manner 
modifying the terms of this contract and that such 
acceptance shall not be construed as a waiver of any 
subsequent defaults on the part of purchasers. 
Possession of said personal property shall give 
the purchasers no title or interest therein and no 
rights thereto except as herein provided. In the event 
that the purchasers shall return the said property 
without the consent in writing of the seller, the lat- 
ter may store the same to the order of purchasers and 
this contract shall remain in full force and effect. 
Should the purchasers fail to make any of the pay- 
ments herein provided for, or fail to perform anv 
other of the terms or conditions hereof, 1n the manner 
or within the time herein specified, the seller or its 
assignee may, at its option, and without demand or 
notice of any kind to the purchasers either: (a) De- 
clare all unpaid amounts immediately due and pay- 
able and sue therefor, or (b) Retake possession of 
said property and without notice resell the same at 
public or private sale and, after deducting all ex- 
penses and attorneys’ fees incurred therein, credit 
the net proceeds thereof to the unpaid balance due, 
and said purchasers agree to pay to seller, or its as- 
signee, any deficiency remaining under this contract 


238 - Macco Construction Co. 


after such sale is completed and the net proceeds 
apphed thereon, or (c) Take immediate possession 
of said property, wherever the same may be found, 
and without lability for [196] tresspass, in which 
event all of the rights, titles and equities of the pur- 
chasers in, to or under said property and this agree- 
ment shall forthwith cease and terminate and seller 
shall be forthwith released from all obligations to 
transfer title or possession of said property to pur- 
chasers. All sums of money theretofore paid to seller 
hereunder shall be and remain the property of the 
seller, not as a penalty but as compensation for the 
use by purchasers of said property and for the depre- 
ciation thereof. All sums then due and unpaid under 
the terms hereof shall be forthwith paid to seller by 
purchasers as further compensation for the use by 
purchasers of said property. 

Seller shall have the right to enforce one or more 
remedies hereunder, successively or concurrently, 
and such action shall not operate to estop or prevent 
the seller from pursuing any further remedy which 
he may have hereunder, and any repossession or 
retaking or sale of the property pursuant to the 
terms hereof shall not operate to release the pur- 
chasers until full payment has been made im cash. 
Purchasers hereby waive the right to remove any 
legal action from the court originally acquiring jur- 
isdiction. 

Purchaser's agree to pay the seller any expense 
incurred in recovering the possession of said prop- 
erty or in collecting any unpaid balance of said 
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purchase price, including reasonable attorneys’ fees, 
which shall not be less than $100.00. 

Time is hereby declared to be of the essence of 
this agreement and of each and every term, cove- 
nant and condition thereof. 

This agreement shall inure to the benefit of and 
shall apply to and bind the heirs, executors, ad- 
ministrators, successors and assigns of purchasers 
and the successors and assigns of seller. 

It is understood and agreed that the seller or its 
assigns shail not be bound by any agreement or rep- 
resentations not contained [197] in this agreement, 
which the purchasers agree they have read and 
understand. 

As further security for the payment of the pur- 
chase price of said property, purchasers agree to 
execute and deliver to seller, contemporaneously with 
the execution of this agreement, an assignment of 
$3,500.00 of the moneys to become due and payable 
to purchasers from Macco Construction Company 
froin the hauling job on the Bethlehem Steel Cor- 
poration property in San Francisco, California, the 
same to be payable at the rate of not less than $875.00 
per month. It is understood, however, that the ac- 
ceptance of said assignment as further security shall 
not preclude or delay seller from exercising any of 
the other rights and options specified in this agree- 
ment in the event of default in the payment of any 
installment of said purchase price or the perfor- 
mance of any other term, covenant or condition of 
this agreement. 
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As an inducement and consideration for the execu- 
tion of this contract by seller, purchasers hereby 
cuarantee that they have secured a contract with 
Macco Construction Company for hauling at the 
property of Bethlehem Steel Corporation, San Fran- 
cisco, California, upon which job the hereinbefore 
mentioned trucks are to be used and that said con- 
tract calis for the payment of $4.50 per hour for each 
of said trucks and that the only deductions which 
are to be made from said truck hire by Macco Con- 
struction Company are the wages of the truck driv- 
ers and the gasoline and oil furnished to purchasers 
by said Maeco Construction Company. And pur- 
chasers hereby agree to furnish to seller monthly a 
statement showing the number of hours worked by 
each of said trucks during the preceding month. 


In Witness whereof the parties hereto have exe- 
cuted these [198] presents the day and year first 
hereinbefore written, seller by and through its 
President thereunto duly authorized. 

YOUNG & SON CO., LTD. 
By (signed) F. E. YOUNG 
President 
Seller 
(signed) A. L. FARR 
(signed) R. P. SINCLAIR 
Purchasers 


Fiendorsed]: Filed March 5, 1942. [199] 
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[Title of District Court and Cause. ] 
VERDICT 
We, the Jury, find in favor of the Plaintiff and 
assess the damages against the Defendant Macco 
Construction Co. in the sum of T'wenty-Five Hun- 
dred Dollars ($2500.00). 


EDWARD A. NELSON 
Foreman. 


[Endorsed ]: Filed March 7, 1942. [200] 


[Title of District Court and Cause. ] 


NOTICE OF MOTIONS UNDER RULE 50(b) 
FEDERAL RULES OF CIVIL PROCE- 
DURE TO SET ASIDE VERDICT AND 
ANY JUDGMENT ENTERED THEREON 
AND TO HAVE JUDGMENT ENTERED 
IN ACCORDANCE WITH A MOTION 
FOR DIRECTED VERDICT IN FAVOR 
OF DEFENDANT MACCO CONSTRUC- 
TION COMPANY AND IN THE ALTER- 
RTE HOR A NEW TRA. 


To the Plaintiff Above Named and to Philip Bar- 
nett, Their Attorneys, and to Each of Them: 

You and Each of You Will Please Take Notice 
that the defendant Macco Construction Company, 
a corporation, has filed in the above entitled matter 
its written motions under rule 50(b) Federal Rules 
of Civil Procedure and to set aside verdict and any 
judgment entered thereon and to have judgment 
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entered in accordance with a motion for directed 
verdict in favor of defendant Macco Construction 
Company and in the alternative for a new trial, 
copies of which have heretofore been served upon 
you. 

Each of you will please further take notice that 
the said motions, and each of them will come on 
for hearing before the above entitled court at a 
time and place hereinafter to [201] be designated 
by the above entitled court. 


Dated: March 17, 1942. 
SCHELL & DELAMER 
By W. O. SCHELL 
Attorneys for defendant, 
Macco Construction Com- 
pany. 
(Affidavit of Service.) 


[Endorsed]: Filed Mar. 18, 1942. [202] 


[Title of Distriet Court and Cause. ] 


ORDER DISMISSING COMPLAINT IN 
INTERVENTION. 


Young & Son Co., Ltd., a corporation, Inter- 
vener in the above-entitled action, through its 
counsel, J. W. O’Neill, this day moved the Court 
for an order dismissing the complaint in interven- 
tion. Defendant Macco Construetion Company op- 
posed the granting of said motion. Said motion 
was argued in open Court by counsel for Inter- 
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vener, Plaintiffs, and defendant Macco Construc- 
tion Company, and submitted to the Court for de- 
cision. 

It was stipulated in open Court by counsel for 
Intervener, and it appears to the Court and the 
Court [203] finds and decides that the assignment 
by A. L. Farr and R. P. Sinclair to Intervener, 
which is the basis of the claim against defendant 
Macco Construction Company set up in said Com- 
plaint in Intervention, did not assign to Intervener 
any moneys which Plaintiffs mght recover from 
defendant Macco Construction Company by way of 
damages for breach of contract, but only assigned 
moneys which may have been actually earned by 
Plaintiffs and due under their contract with Macco 
Construction Company prior to the 18th day of 
January, 1941. 

It appears to the Court that this Court has no 
jurisdiction of said Complaint in Intervention, and 
that it is fair, just and equitable that said motion 
to dismiss should be granted; 

Therefore, It Is Hereby Ordered that the said 
Complaint in Intervention be, and the same is 
herebv dismissed, without prejudice, for lack of 
jurisdiction. 

Defendant Macco Construction Company is 
hereby granted an exception to the foregoing order. 


Dated: San Francisco, California, July 8, 1942. 
JAMES ALGER FEE 
United States District Judge 


[Endorsed]: Filed July 8, 1942. [204] 
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District Court of the United States, Northern Dis- 
trict of California, Southern Division 


At a Stated Term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Wednesday, the 8th day of July, in the year of 
our Lord one thousand nine hundred and forty- 
two. 


Present: the Honorable James Alger Fee, Dis- 
trict Judge. 
No. 21896-S Civil 


[Title of Cause. ] 


After hearing the arguments of Phillip Barnett, 
Esq., on behalf of the plaintiffs, Walter Schell, 
Fsq., on behalf of the defendant Macco Construc- 
tion Co., and J. W. O’Neill, Esq., on behalf of the 
intervenor, 1t is, as will more fully appear in or- 
ders this day signed and filed, Ordered: That the 
complaint in intervention of Young & Son Co., 
Ltd., be dismissed without prejudice for lack of 
jurisdiction; that this action be dismissed as to the 
defendants Ben F. Wells. John Doe, Richard Roe, 
and Black & White Co.; that the motion of the de- 
fendant Macco Construction Co. for judgment 
notwithstanding the verdict be denied; that the 
motion of the plaintiffs for the entry of judgment 
is granted and that judgment be entered in favor 
of plaintiffs for $2500.00, together with costs; that 
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the motion of the defendant Macco Construction 
Co. for a new trial be denied and an exception al- 
lowed, and that the defendant Maceo Construction 
Co. may have a ten-day stay of execution. [205] 


In the District Court of the United States, North- 
ern District of California, Southern Division 


No. 21896-S 


A. L. FARR and R. P. SINCLAIR, 
Plaintiffs, 
VS. 


MACCO CONSTRUCTION COMPANY, a cor- 
poration, BEN F. WELLS, et al. 
Defendants. 


JUDGMENT ON VERDICT 


This cause having come on regularly for trial 
on March 5, being a day in the March, 1942, term 
of said Court, before the above entitled court, and 
a jury of twelve persons duly impaneled and sworn 
to try the issues jomed herein, Phillip Barnett, 
Esq., appearing as attorney for the plaintiffs and 
Schell & Delamer, Esqs. by Walter Schell, Esq., 
appearing as the attorneys for the defendants and 
the trial having been proceeded with on the 5th, 
6th and 7th davs of March in said year, and term, 
and oral and documentary evidence on behalf of 
the respective parties having been introduced and 
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closed, and the cause, after arguments by the ai- 
torneys and instructions by the court having been 
submitted to the jury and the jury having subse- 
quently rendered the following verdict which was 
ordered recorded, namely: [206] ‘‘We, the jury 
find in favor of the plaintiff and assess the damages 
against the defendant in the sum of ‘T'wenty-five 
Hundred Dollars and no cents; Edward A. Nelson, 
foreman,’’ and the Court having ordered that judg- 
ment be entered herein in accordance with said 
verdict and for costs; 


Now, Therefore, by virtue of the law and by rea- 
son of the premises aforesaid, it 1s considered by 
the Court that said plaintiffs do have and recover 
of and from said defendants the sum of T'wenty- 
five Hundred Dollars and no cents, together with 
his costs herein expended, taxed at $109.25. 


Dated: July 8th, 1942. 
JAMES ALGER FEE 
Judge. 


[Endorsed]: Filed Jul. 8, 1942. [207] 
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[Title of District Court and Cause. ] 
NOTICE OF ENTRY OF JUDGMENT 


To the Defendants Above Named and to Messrs. 
Schell & Delamer, their attorneys: 

You and Each of You Will Please Take Notice 
that on Wednesday, the 8th day of July, 
1942, judgment for Twenty-five Hundred Dollars 
($2500.00) plus costs was entered in favor of the 
plaintiffs and agamst the defendant Macco Con- 
struction Company, pursuant to the Order of 
Judge Fee. 


Dated: June 8, 1942. 
PHILLIP BARNETT 
Attorney for Plaintiffs. 


[Endorsed]: Filed Jul. 9, 1942. [208] 


[Title of District Court and Cause. | 
NOTICE OF APPEAL 


To Plaintiffs, A. L. Farr and R. P. Sinclair, and 
to Phillip Barnett Their Attorney; 111 Sut- 
ter Street, San Francisco, California; and 

To Intervener, Young & Son Co., Ltd., a Corpora- 
tion, and to J. W. O’Neill Its Attorney, 1101 
Central Bank Building, Oakland, California: 

Notice Is Hereby Given That Macco Construe- 
tion Company, a corporation, one of the defendants 
herein, does hereby appeal to the Umited States 
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Circuit Court of Appeals for the Ninth Cireuit 
from the final Judgment entered in the within ac- 
tion on the 8th day of [209] July, 1942. 


Dated this 28th day of August, 1942. 
SCHELL & DELAMER 
By GERALD F. H. DELAMER 
Attorneys for Defendant and 
Appellant, Maceo Con- 
struction Company, a Cor- 
poration. 
Suite 1212 Bartlett Building, 
215 West Seventh Street, 
Los Angeles, California. 


CERTIFICATE. 


I Do Hereby Certify that the copy of the fore- 
going notice of appeal was mailed on the ........ day 
OE fe ee OR , 1942, to Phillip Barnett, Esq., 
111 Sutter Street, San Francisco, California, at- 
torney for plaintiffs, A. L. Farr and R. P. Sinelair, 
and to J. W. O’Neill, Esq., 1101 Central Bank 
Building, Oakland, California, attorney for in- 
tervener, Young & Son Co., Ltd., a corporation. 

WALTER B. MAILING, 
Clerk of the United States 
District Court. 


Deputy Clerk 
[Endorsed]: Filed Aug. 31, 1942. [210] 
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In the District Court of the United States, North- 
ern District of California, Southern Division 


No. 21896 8 


A. fd. FARR, de. PL SINCLAIR, 
Tat itt s, 
Vs. 


MACCO CONSTRUCTION COMPANY, a cor- 
poration, BEN F. WELLS, JOHN DOH, 
RICHARD ROE, BLACK AND WHITE 
COMPANY, 

Defendants. 


YOUNG & SON, CO., LTD., a corporation, 
Intervener. 


DESIGNATION OF RECORD ON APPEAL 


To the Clerk of the District Court of the United 
States, Northern District of California, South- 
ern Division: 

You Will Please prepare a transcript of the rec- 
ord in this case, to be used upon appeal in the 
above entitled cause, embodying the following: 

1. Complaint ; 

2. Petition for removal to Federal Court; 

3. Affidavit of Ben EF. Wells, in support of peti- 
tion for removal; 

4. Bond on removal ; 

5. Notice of filing petition for and of motion 

for [211] order of removal; 

6. Order for removal; 
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7. Notice of filing record in United States Dis- 
trict Court; 

8. Answer of defendant, Maceo Construction 
Company, a corporation, to plaintiffs’ complaint; 

9. Notice of demand for trial by jury; 

10. Reporter’s transeript of testimony (of which 
two copies have heretofore been filed with you) ; 

11. Plaintiffs’ Exhibit No. 4 and defendants’ 
Exhibit *‘A’’; 

12. Instructions to the Jury requested by defend- 
ant, Macco Construction Company, and not given 
to the jury by the court; 

13. Verdict of the jury; 

14. Notice of motion under rule 50(b) of the 
Federal Rules of Civil Procedure to set aside ver- 
dict and any judgment entered thereon and to have 
judgment entered in accordance with a motion for 
directed verdict in favor of defendant Maceco Con- 
struction Company, and in the alternative for a 
new trial; 

15. Motion to dismiss by defendants Macco Con- 
struction Company and Ben F. Wells; 

16. Order dismissing complaint in intervention 
of Young & Son Co., Ltd., without prejudice for 
lack of jurisdiction, dismissing case as to defend- 
ant, Ben F. Wells, John Doe, Richard Roe, and 
Black and White Company, denying motion of de- 
fendant, Macco Construction Company for jude- 
ment notwithstanding the verdict, granting motion 
of plaintiffs for entry of judgment, ordering jJudg- 
ment in favor of plaintiffs for $2500 together with 
costs, denying motion of defendant Macco Con- 
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struction Company for new trial and granting de- 
fendant, Macco Construction Company, a ten day 
stay of execution; 

17. Judgment of the court; [212] 

18. Notice of entry of Judgment; 

19. Notice of appeal; 

20. Designation of record on appeal; 

21. Statement of the pomts upon which appel- 
lant intends to rely in the appeal of this case; 

22. Clerk’s certificate. 


Dated: August 28th, 1942. 
SCHELL & DELAMER 
By GERALD F. H. DELAMER 
Attorneys for Defendant and 
Appellant, Macco Con- 
struction Company. 


[Endorsed]: Filed Aug. 31, 1942. [213] 


[Title of Court and Cause. ] 


PLAINTIFFS’ COUNTER AND ADDITIONAL 
DESIGNATION OF RECORD ON APPHAL 


To the Clerk of the District Court of the United 
States, Northern District of California, South- 
ern Division: 

In addition to the Defendants’ Designation on 
Appeal you will please prepare and tmclude in said 
Transcript of Record in this case the following: 

i Pitts” Exhibics imbeterdies 2, and 3. 
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2. Memorandum of Plaintiffs’ Points and Au- 
thorities to Enter Judgment on Verdict and in Op- 
position to Defendants’ Motion for Judgment Not- 
withstanding Verdict and for a New Trial. 


3. Plaintiffs’ Exhibit Number 4, Daily Truck 
Reports. 


Dated: September 1, 1942. 
PHILLIP BARNETT 
Attorney for Plaintiffs and 
Respondents. 
State of California, 
City and County of San Francisco—ss. 


P. Babeock, being first duly sworn, deposes and 
Says: 

That she is a eitizen of the United States, over 
18 years of age, a resident of San Francisco City 
and County, and not a party to the within action; 
that affiant’s business address is Room 1414, 111 
Sutter Street, San Francisco; that affiant served a 
copy of the attached Plaintiffs’ Counter and Ad- 
ditional Designation of Record on Appeal by plac- 
ing said copy in an envelope addressed to Messrs. 
Schell [214] & Delamer, Attorneys at Law, 215 
West Seventh Street, Los Angeles, California, 
which envelope was then sealed and postage fully 
prepaid thereon, and thereafter was on September 
2, 1942, deposited in the United States mail at San 
Francisco, California; that there is delivery service 
by United States mail at the place so addressed, 
or regular communication by United States mail 
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between the place of mailing and the place so ad- 
dressed. 
P. BABCOCK 

Subseribed and sworn to before me this 2nd day 
of September, 1942. 

[Seal] VIOLET NEUENBURG | 
Notary Public in and for the City and County of 

- San Francisco, State of California. 

My Commission Expires December 31, 1942. 


[Endorsed]: Filed Sep. 3, 1942. [215] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY IN 
THE APPEAL OF THIS CASE 


ile 

That the judgment is contrary to law in that: 

1. Said judgment purports to permit recovery 
by the plaintiffs for damages and for alleged breach 
by the defendant Macco Construction Company of 
an alleged contract which, in fact, was not in ex- 
istence at the time of the alleged breach. 

2. Said judgment purports to give plaintiffs an 
award of damages for an alleged breach of a con- 
tract by Maceo Construction Company whereas, in 
fact, said defendant never did breach said con- 
tract. 

3. Said judgment purports to give plaimtiff’s 
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recovery [216] in damages for an alleged breach 
by Macco Construction Company of an alleged con- 
tract which if in fact had existed between the 
parties would have been void and uzforceable un- 
der the applicable laws of the State of California. 

4. Said judgment is contrary to the applicable 
laws of the State of Cabfornia. 


LY. 

That the evidence is insufficient to sustain the 
verdict of the jury and the judgment in this case 
in that the evidence establishes: 

1. That whatever were the terms of the original 
contract prior to any alleged breach thereof by the 
defendant Macco Construction Company, a nova- 
tion thereof took place between said parties where- 
by a new contract was substituted for said original 
contract, and said new contract was for general 
hauling without the specification of any definite 
period for such hauling. 

2. That at no time during the existence of any 
contract between plaintiffs and defendant Maeco 
Construction Company did the plaintiffs have the 
necessary equipment or maintain their trucks in 
such mechanical condition as to be able properly 
to perform the work required of them under the 
eontract with the defendant Macco Construction 
Company, and said defendant was therefore justi- 
fied in notifying plaintiffs that their services under 
such contract were terminated. 

3. That whatever contract existed between plain- 
tiffs and defendant Macco Construction Company 
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involved the transportation by the plaintiffs of 
property over the public highways of the State of 
California, but that plaintiffs at no time had the 
license or permit so to do required by the City 
Carriers’ Act of the State of California, Act 5134 
Deering’s General Laws of the State of California, 
and that said contract was therefore void and [217] 
unenforceable by plaintiffs. 

4. That whatever contract existed between plain- 
tiffs and said defendant, plaintiffs, in fact, did un- 
der the terms thereof transport property over the 
public highways of the State of California, but that 
plaintiffs at no time had the license or permit so 
to do as required by said City Carriers’ Act and 
that said contract was therefore void and unen- 
forceable by plaintiffs. 

). That plaintiffs sustained no damages whatso- 
ever by reason of the alleged breach of contract 
upon the part of defendants. 

6. That even if plaintiffs sustained any damages 
by reason of the alleged breach of contract upon 
the part of the defendants, the amount of said re- 
covery does not belong to plaintiffs, but has here- 
tofore been assigned by them to intervener, Young 
& Son Co., Ltd., a corporation. 

7. That even if plaintiffs sustained damages bv 
reason of the alleged breach of contract upon the 
part of the defendants, and said amount is pavy- 
able to plaintiffs, the amount thereof is much less 
than the amount of the verdict and Judgment in 
this case. 
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TLL. 

That the trial court permitted prejudicial error: 

1. In denying the motion of defendant Macco 
Construction Company for a directed verdict in its 
favor and against the plaintiffs, in that the evi- 
dence as hereinabove specified was insufficient to 
show any right of recovery in plaintiffs against 
said defendant. 

2. In denving the motion of defendant Macco 
Construction Company under Rule 50(b) of the 
Federal Rules of Civil Procedure to set aside the 
verdict and to have judgment entered in aeccord- 
ance with the motion for directed verdict of said 
defendant Macco Construction Company in its 
favor and against the plaintiffs, in that the evi- 
dence as hereinabove specified was insufficient to 
show any right of recovery in plaintiffs against 
said defendant. [218] 

3. In denying the motion of the defendant 
Macco Construction Company for a new trial, in 
that the evidence as hereinabove specified was in- 
sufficient to show any right of recovery in plain- 
tiffs against said defendant. 

4. In failing to instruct the jurv as requested 
by defendant, Macco Construction Company, that 
plaintiffs could not recover unless they were ready, 
able and willing to perform the obligations assumed 
by them under the contract upon which they based 
their right to recovery. 

0. In failing to give the instruction requested 
by the defendant Maceo Construction Company that 
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the laws of the State of California provided that 
no carrier should engage in the business of trans- 
portation of property for compensation by Motor 
Vehicle or truck over any public highway, road or 
street in any city in the State of California, with- 
out first having obtained from the Railroad Com- 
mission of the State of California a permit au- 
thorizing such operation, and further instructing 
the jury that if the plaintiffs in entering into or 
performing said contract engaged in such business 
without such permit, said alleged contract was 
illegal and void and plaintiffs could not recover 
in this action. 


Dated: August 28th, 1942. 
SCHELL & DELAMER 
By GERALD F. H. DELAMER 
Attorneys for Defendant and 
Appellant Macco  Con- 
struction Company. 


[Endorsed]: Filed Aug. 31, 1942. [219] 


[ Title of District Court and Cause. ] 


OBJECTIONS OF DEFENDANT AND APPEL- 
LANT MACCO CONSTRUCTION COM- 
PANY, A CORPORATION, TO PLAIN- 
TIFFS’ COUNTER AND ADDITIONAL 
DESIGNATION OF RECORD ON APPEAL 


Comes now defendant and appellant, Macco Con- 
struction Company and files this its written objec- 
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tions to plaintiffs’ counter and additional designa- 
tion of record on appeal, to wit, said defendant and 
appellant objects to the inclusion in the transcript 
of record on appeal in this case of: 

1. Any of plaintiffs’ Exhibits Numbers 1, 2, 3 
and 4, on the ground that said Exhibits, and each 
of them, are immaterial in the determination of 
the questions raised by appellant on this appeal. 

2. The memorandum of plaintiffs’ points and 
authorities to enter judgment on verdict and in 
opposition of defendants’ motion for judgment not- 
withstanding verdict and for new trial, on the 
ground that said document is Immaterial to any of 
the points involved [220] in this appeal and on the 
further ground that said document does not consist 
of any part of the records, proceedings or evidence 
in this case. 


Dated: September 3, 1942. 
SCHELL & DELAMER 
By GERALD F. H. DELAMER 
Attorneys for Macco Con- 
struction Company, defend- 
ant and appellant 


[Endorsed]: Filed Sept. 4, 1942. [221] 
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In the District Court of the United States, 
Northern District of California, 
Southern Division 


No. 21896 S 


A. L. FARR, R. P. SINCLAIR, 
Plaintiffs, 


VS. 


MACCO CONSTRUCTION COMPANY, a cor- 


poration, et al., 
Defendants. 


STIPULATION CONCERNING RECORD 
ON APPEAL 


It Is Hereby Stipulated by and between the 
plaintiffs and respondents and the defendant and 
appellant, Macco Construction Company, a corpora- 
tion: 

1. That the daily truck reports comprising 
plaintiffs’ Exhibit No. 4 in the above entitled mat- 
ter were made out by the respective drivers of the 
respective trucks referred to therein at the end of 
each shift, and that they show the total number of 
hours worked by said trucks was six hundred 
ninety-five and one-half (69514) hours, with down 
time during said working hours of sixty-one and 
one-half (6114) hours, leaving a total number of 
net hours of six hundred thirty-four (634). 

2. That in addition thereto, plaintiffs’ trucks 
worked thirty-eight (38) hours on said job prior 
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to the period when said slips were put into use. 
[222] 

3. That on certain of said slips comments were 
made as to the condition of the truck and the need 
of repairs, but that others of said slips contained no 
such comments. 

4, ‘That attached hereto, as illustrative of said 
ships, are two slips, one containing such comments 
and one not containing any such comments. 

o.. That this stipulation, including the ilustra- 
tive copies of said slips attached hereto, may and 
shall form a part of the record upon appeal in this 
case. 

6. ‘That in the record on appeal this stipulation 
may take the place of plaintiffs’ Exhibit 4, and 
that said Exhibit therefore be not included in said 
record. 


Dated: October 27th, 1942. 
PHILLIP BARNETT 
Attorney for plaintiffs and 
respondents 
SCHELL & DELAMER, 
By WALTER O. SCHELL 
Attorneys for defendant and 
appellant, Macco Construc- 
tion Company. 


[Endorsed]: Filed Oct. 27, 1942. [223] 
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STIPULATION CONCERNING RECORD 
ON APPEAL 


It Is Hereby Stipulated by and between the 
plaintiffs and respondents and the defendant and 
appellant Maceo Construction Company, a corpora- 
tion, that the Memorandum of Plaintiffs’ Points 
and Authorities to enter Judgment on the Verdict, 
and in Opposition to Defendant’s Motion for Judg- 
ment Notwithstanding Verdict and for a New Trial, 
being Item 2 of Plaintiffs’ Counter and Additional 
Designation of Record on Appeal, may be elimi- 
nated from the record on appeal in the above en- 
titled matter. 

Jt Is Further Stipulated that in the event that 
the use of said Memorandum is required, it may be 
incorporated into the [224] record by either party 
without further order of Court. 


Dated: October 27th, 1942. 
PHILLIP BARNETT, 
Attorney for Plaintiffs and 
Respondents. 
SCHELL & DELAMER, 
By WALTER O. SCHELL, 
Attorney for defendant and 
Appellant Maceo Construc- 
tion Co. 


[Endorsed]: Filed Oct. 27, 1942. [225] 
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[Title of Court and Cause. ] 


ORDER EXTENDING TIME TO DOCKET 
APPEAL 


Upon appheation of the defendant and appellant, 
Macco Construction Company, in the above entitled 
matter, therefor, on reading the affidavit of W. O. 
Schell, Esq., filed in support thereof, and good 
cause therefore appearing: 

It Is Hereby Ordered that defendant’s time to 
file, in the Cireuit Court of Appeals for the Ninth 
Circuit, the record on appeal and to cause the said 
action to be docketed in said Circuit Court of Ap- 
peals, is hereby extended to and including the 10th 
day of November, 1942. 


Dated: October 2, 1942. 
A. BF. ST. SURE, 
Judge. 


[Endorsed]: Filed Oct. 3, 1942. [226] 


———— ——— 


[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO DOCKET 
APP 16 


Upon application of the defendant and appellant, 
Macco Construction Company, in the above entitled 
matter, therefor, on reading the affidavit of W. O. 
Schell, Esq., and the stipulation of the above named 
plaintiffs and defendant filed in support thereof, 
and good cause therefore appearing: 
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It Is Hereby Ordered that defendant’s time to 
file, in the Cireuit Court of Appeals for the Ninth 
Circuit, the record on appeal and to cause the said 
action to be docketed in said Circuit Court of Ap- 
peals, is hereby extended to and including the 24th 
day of November, 1942. 


Dated: November 10, 1942. 
(Signed) A. F. ST. SURE, 
Judge. 


[Endorsed]: Filed Nov. 10, 1942. [227] 


District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, Walter B. Maling, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 
227 pages, numbered from 1 to 227, inclusive, con- 
tain a full, true, and correct transcript of the 
records and proceedings in the case of A. L. Farr 
et al., Plaintiff, vs. Maceo Construction Company, a 
corporation, et al., No. 21896-S, as the same now 
remain on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on_ 
appeal is the sum of Seven Dollars and Fifty-five 
Cents ($7.55) and that the said amount has been 
paid to me by the Attorney for the appellant herein. 


264 Macco Construction Co. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 20th day of Novem- 
ber A. D. 1942. 

[Seal] WALTER B. MALING, 

Clerk 
WM. J. CROSBY, 
Deputy Clerk. [228] 


[Endorsed]: No. 10312. United States Cireuit 
Court of Appeals for the Ninth Circuit. Macco 
Construction Company, a corporation, Appellant, 
vs. A. L. Farr, R. P. Sinclair and Young & Son 
Co., Ltd., a corporation, Appellees. Transcript of 
Record. Upon Appeal from the District Court of 
the United States for the Northern District of 
California, Southern Division. 


Filed November 23, 1942. 
PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Cireuit 


No. 21896-S 
CCX No. 10312 


pee Ahine Wool SoOENCIUA Lik. 
Plaintiffs and Respondents, 


VS. 


MACCO CONSTRUCTION COMPANY, a cor- 
poration, 
Defendant and Appellant. 


STATHMENT OF POINTS AND 
DESIGNATION OF RECORD 


Appellant, Macco Construction Company, a cor- 
poration, does hereby formally adopt the statement 
of points upon which appellant intends to rely in 
the appeal of this case filed by it in the above en- 
titled case with the Clerk of the United States 
District Court, Northern District of California, 
Southern Division, as appellant’s statement of 
points upon this appeal. 


Appellant, Macco Construction Company, a cor- 
poration, does hereby designate as necessary for the 
consideration of appellant’s points upon this appeal 
the entire record in the above case as certified to 
the Circuit Court of Appeals for the Ninth Circuit 
by said District Court. 
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Dated: October 1, 1942. 
SCHELL & DELAMER 
By GERALD F. H. DELAMER 
Attorneys for defendant and 
appellant, Macco Construc- 
tion Company. 


[Endorsed]: Filed Nov. 23, 1942. 


